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Assembly Appropriations Committee

Re: A4085 Surveillance Pricing - Support with amendments
Dear Honorable Committee Members,

A4085 addresses an everyday affordability problem for consumers: surveillance pricing.
Surveillance pricing, also sometimes referred to as “personalized” pricing, is when a company
uses personal data that they’ve gathered about a consumer—Iike data about their online search
history, their real-time location, or inferences about family size, health conditions, or income—to
set the price of a product or determine the discount offered to a consumer. Consumer Reports'
has heard from our members, 39,000 of whom live in New Jersey, about their frustrations with
opaque pricing tactics.

We applaud the legislature and Assemblyman Onyema for tackling this critical issue at a time
when affordability is front of mind for New Jersey residents. It would also be an important
starting point for prohibiting surveillance pricing in other sectors, including online retail more
broadly. CR has some suggested changes that we believe would make the bill more workable for
both consumers and retailers, and we look forward to supporting the legislature's work on this
issue.

What is surveillance pricing?

Not long ago, before the rise of online shopping and mass data collection, consumers could shop
anonymously, confident that the price tag they saw on the shelf wasn’t influenced by the store’s
knowledge of their family, shopping habits, online browsing, ability to pay, or any particular
situation that could increase their urgency to purchase. That is no longer the case.

Companies can gather data on consumers’ purchase histories, speed of click through, history of
clicks, search history, ‘likes’ on social media, geolocation, IP address, device type, and more, to
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create a detailed portrait of a consumer. They can use artificial intelligence to make detailed
inferences about consumers based on this data. These detailed profiles, combined with
technology that enables companies to display different prices to different consumers online—or
send discounts on an individualized basis—means that companies have all the tools they need to
implement surveillance pricing. Retailers can understand when a consumer might be desperate
enough to tolerate a higher price or when a loyal customer will keep coming back even in the
absence of discounts.

A recent investigation from Consumer Reports, More Perfect Union and Groundwork
Collaborative, revealed that Instacart, enabled by the artificial intelligence pricing software
Eversight, was running large-scale price experiments on unsuspecting customers.” A team of
journalists and researchers analyzed live shopping data from more than 400 Instacart shoppers
across four U.S. cities. The findings show many U.S. shoppers who order grocery pickup and
delivery through Instacart were unknowingly enrolled in Al-enabled experiments that can charge
up to 23% more for the same item ordered from the same store at the same time.

Nearly three-quarters of grocery items tested on Instacart showed different prices to different
shoppers. Some items carried up to five different price points simultaneously. For example,
people shopping at a Safeway in Washington, D.C., saw a dozen Lucerne eggs listed at five
different prices — $3.99, $4.28, $4.59, $4.69, and $4.79. The average price variations observed
in the study could cost a household of four about $1,200 per year. Instacart’s algorithmic pricing
experiments were found to be occurring through the platform at several of the nation’s largest
grocery retailers, including Albertsons, Costco, Kroger, Safeway, Sprouts Farmers Market, and
Target.

In the wake of the investigation, U.S. Senator Ruben Gallego introduced a bill to prohibit
surveillance pricing citing the investigation, at least 12 other members of Congress sent letters to
the FTC and to Instacart, the FTC reportedly opened an investigation into Instacart, and Instacart
announced it was ending the practice.?

Other enterprising journalists have conducted investigations and discovered examples of
apparent surveillance pricing:
e An investigative journalist writing for SFGate looked at the prices offered for a hotel
room in Manhattan for a specific date, and varied his operating system, browser, cookies,
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and location (his computer’s IP address).* He found that when he changed his IP address
from a Bay Area location to locations in Phoenix and Kansas City, the prices dropped by
more than $200 per night in one instance, and more than $511 in another instance.

e ProPublica found that test-prep company Princeton Review was offering different prices
for its tutoring services depending on a customer’s zipcode.’ The result, they found, was
that Asian customers were nearly twice as likely to receive a higher price.

e The Wall Street Journal reported that Orbitz, the travel aggregation company, determined
that Mac users spent more per night on hotels than Windows users, and began steering
Mac users towards pricier hotels.®

e A Minnesota local news site discovered that Target changed the prices displayed on its
app for certain products based on whether the customer—and their device—was
physically inside a Target store. When the reporters looked at the Target app while inside
a store, they found that a Graco car seat was $72 more expensive than when they had
been sitting on the far side of the Target parking lot, and a Dyson vacuum was $148 more
expensive.’

Surveillance pricing can hurt consumers by offering different prices based on a protected status,
such as race or gender. It can also hurt consumers by pushing them to pay the most they are
individually willing to pay, or by taking advantage of them in moments of desperation, when
their willingness to pay increases. One hypothetical example offered by former chair of the
Federal Trade Commission, Lina Kahn, is airlines charging an individual more for a plane ticket
if the airline infers—based on the individual’s search history—that there was a death in the
family and the consumer needs to attend a funeral.®

There’s another downside for consumers beyond potentially paying higher prices. Personalized
pricing, especially personalized discounts that are offered through membership programs or are
contingent on the use of certain mobile apps, can make the experience of finding a product’s
price and comparing across vendors more time intensive and frustrating. This difficulty will have
broader effects on the market, because comparison shopping for the best price is a key engine of
market competition.
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What A4085 does

A4085 primarily applies to the sale of foodstuffs in New Jersey. It prohibits the use of
personalized algorithmic pricing in the sale of foodstuffs, with some exceptions. For example,
retailers can charge different prices if the cost of providing a good to one consumer is different
than the cost of providing a good to another consumer (such as delivery fees that vary based on
distance). It exempts common group discounts and loyalty program discounts, so long as the
retailer meets a few conditions, including the clear and conspicuous disclosure of the terms and
criteria. It also prohibits personalized pricing via electronic shelf labels, places a one year
moratorium on the new use of electronic shelf labels, and requires a study on the use of
electronic shelf labels.

Suggested changes

While CR strongly supports a policy of prohibiting surveillance pricing, there are some tweaks
we suggest in order to ensure workability, while providing core consumer protections.

Amend bona fide discount to ensure “original” price is real

New Jersey already has rules that describe what conditions must be met to ensure that a discount
is a true discount and not a "fictitious former price.” These existing standards are clearer than
the definition of “bona fide discount” offered in the bill. In particular, the bill’s definition of
“bona fide discount” is silent on how long a retailer needs to be offering a product at price A for
price A to be considered a legitimate “original price” from which a discount can be offered;
existing New Jersey law addresses this. This is important, because with the rise of dynamic
pricing, some ‘original’ prices may only exist for a matter of minutes, or seconds. Rather than
creating competing definitions, we suggest the legislature amend the definition of “bona fide
discount” to reference language in N.J. Admin. Code § 13:45A-9.6.

Expand definition of location

The bill’s definition of location is overly narrow; it would seem to permit many uses of a
consumer’s location to personalize a price, such as the locations they frequent or whether they
are rarely near competitor stores, which can be used to make inferences about their preferences,
habits and lifestyle. It is critical to get this definition right, because there’s evidence retailers use
consumers’ location data to customize pricing, as in the Target example referenced above. The
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legislature should expand the definition of location information to include other forms of
location information, such as device-generated geolocation data, which has been used by some
retailers to raise prices on consumers who were deemed to be distant from competitors' physical
stores.

Ensure enforcers can access the information they need, and add clear private enforcement

To ensure enforceability, it is crucial that enforcers can access the information needed to
determine if a retailer may have violated the law. Because of the bill’s exemptions, if an enforcer
detects variation in prices between individuals for the same good at the same time, it will be
difficult to ascertain whether a retailer is likely violating the law, or utilizing one of the
exemptions. For that reason, we suggest adding the following language to 3. b.: “The provisions
of this section shall not prohibit any person from offering a different price on groceries and other
foodstuffs based-apon if the person can demonstrate that:” (Bolding new). This would require
the retailer to generate evidence that they qualify for one of the exemptions.

Additionally, the bill should clearly provide for private enforcement. Attorney General offices
across the country have strapped budgets and are understaffed relative to the number of laws they
are expected to enforce. Placing the burden of enforcement on the Attorney General alone would
lead to infrequent enforcement. The legislature should make clear that all enforcement
mechanisms available under the Consumer Fraud Act are similarly available under this bill.

Clarify that randomized differential pricing is also prohibited

When CR investigated Instacart, researchers and journalists found that consumers were seeing
different prices for the same item at the same time. Instacart said this was the result of
randomized tests. Instacart users who spoke to CR expressed dismay in response to the
investigation’s findings; one shared “I do not accept that they should set prices like that... there
needs to be regulation that all prices need to be universal.” To address this form of differential
pricing, we suggest amending the definition of personalized algorithmic pricing to include
“offering random variations in prices to different customers using a website, mobile application,
or comparable online technology.”"’

We appreciate the committee’s consideration and look forward to answering any questions the
committee may have.

Sincerely,
Grace Gedye
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