February 16, 2024

The Honorable Chuck Schumer The Honorable Hakeem Jeffries
Majority Leader Minority Leader

United States Senate U.S. House of Representatives
322 Hart Senate Office Building H-204, U.S. Capitol
Washington, D.C. 20510 Washington DC 20515

The Honorable Patty Murray The Honorable Rosa DeLauro
Chair Ranking Member

Senate Appropriations Committee Committee on Appropriations
Room S-128, U.S. Capitol 1036 Longworth House Building
Washington, D.C. 20510 Washington, DC 20515

Leader Schumer, Leader Jeffries, Chair Murray, and Ranking Member DeLauro:

The undersigned groups write in firm support of the steps taken by President Biden to foster
competition across the American economy. As Congress considers Fiscal Year 2024 (FY24)
Appropriations legislation, we urge you to reject any poison pill provision that was
included or debated in the House versions of these bills when they were considered in 2023
that would stifle the administration’s historic antimonopoly agenda. For decades, our
agencies and enforcers have been asleep at the wheel, allowing the largest corporations to
massively expand their market power at the expense of consumers, workers, and small
businesses.! We have seen the impact of a fragile supply chain across vertically integrated
industries, stagnant wages, frozen economic mobility in labor markets, and significant barriers to
entry and market access for small businesses.?

From technology to agriculture, many sectors of the American economy are more consolidated
than ever before, leading to fewer options and higher costs for consumers.> We commend the
administration’s bold “whole of government” approach to enforcing our antitrust laws; holding
megacorporations engaging in alleged anticompetitive conduct such as price gouging on gas,
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groceries, bank fees, and prescription drug prices accountable; and restoring the promise of a
competitive economy for all.* Americans across the political spectrum strongly oppose abusive
monopolies and support enforcement of our antitrust laws.’ So far, this approach has paid
dividends, with our regulators and enforcers securing important victories month after month.®

It is critical that Congress not stand in the way of President Biden’s historic work to revitalize
competition across the American economy and lower costs for consumers. As Congress
reconsiders FY24 Appropriations legislation, we expect opponents of President Biden’s
competition agenda to once again attempt to include dangerous policy riders and unacceptable
funding levels in these must-pass pieces of legislation. However, should any of these bills move
under suspension of the rules in the House, Democrats have a unique opportunity to prevent any
harmful language from being passed into law. We urge you to ensure that none of the below
provisions, which were either heavily discussed or included in either base text,
amendments, or report language of the FY24 Appropriations bills considered by the House
of Representatives in 2023, are included in any new legislation.

FY 2024 Agriculture. Rural Development. Federal Drug Administration, and Related

Agencies (Agriculture) Appropriations:
e Policy Rider in Base Text - Prevents Additional Work on Packers and Stockyards

Act Rulemaking.” In 2021, Secretary Tom Vilsack’s United States Department of
Agriculture (USDA), announced a series of rulemakings to revitalize the Packers and
Stockyards Act.® This legislation is one of the most powerful tools in our government’s
arsenal to fight anticompetitive conduct in our food system and foster competition across
our agriculture industry. While there are concerns with USDA’s pace in finalizing the
most important rules in this series, they are critical to reigning in rampant illegal activity
among our highly consolidated livestock industry.” Similar attempts to strengthen the
Packers and Stockyards Act were undermined through Congressional appropriations
during the Obama administration.'’
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e Policy Rider in Base Text - Institutes Hiring Freeze at Packers and Stockyards
Division.'' The version of the FY24 Agriculture Appropriations legislation introduced in
2023 includes a rider that will freeze hiring at the Agricultural Marketing Service’s
Packers and Stockyards Division, significantly impeding their ability to advance rules
and continue their excellent work in bringing cases against companies in violation of the
Packers and Stockyards Act.'

e Report Language - Includes Congressional Support for “Harm to Competition”
Standard in Packers and Stockyards Enforcement."” The report accompanying last
year’s FY24 Agriculture Appropriations legislation includes dangerous language in direct
opposition to long-standing USDA policy and interpretation that would grant
Congressional support to the so-called “harm to competition” standard for enforcement of
the Packers and Stockyards Act, potentially making future antitrust enforcement more
difficult across the economy.'* Over the last fifty years, unelected judges established this
standard. Granting it Congressional support would only make robust antitrust
enforcement more challenging and give cover to judges hostile to the Biden
Administration’s approach.

FY 2024 Commerce, Justice, and Science (CJS) Appropriations:

e Funding Level in Base Text - Dramatically Underfunds Department of Justice
(DOJ)’s Antitrust Division and Circumvents Merger Filing Fees Modernization
Act.” In 2022, Congress implemented the first major change to our antitrust laws in
decades by passing the Merger Filing Fees Modernization Act (MFFMA).'* The MFFMA
lowered costs for smaller deals and increased them for larger mergers, directing
additional resources to the Department of Justice (DOJ)’s Antitrust division, which has
been historically underfunded for decades.'” This funding will be critical in allowing the
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DOJ to make good on its promise of aggressive and robust antitrust enforcement.'®
However, last year’s CJS Appropriations legislation undermines this legislation by failing
to direct additional revenue from merger filing fees to the Antitrust Division.
Additionally, while the Senate version of the FY24 CJS Appropriations includes a very
minor increase in funding for DOJ’s Antitrust Division, it does not adequately direct
additional funding derived from increased merger filing fees and should not be used as a
model for FY24 funding."

e Policy Rider in Base Text - Institutes Hiring freeze at the DOJ’s Antitrust Division.”
The 2023 version of the FY24 CJS Appropriations bill includes language preventing the
DOJ from bringing on any additional staff, except to replace a departing staffer, and
significantly impeding their ability to bring cases against potentially illegal mergers.

FY 2024 Financial Services and General Government (FSGG) Appropriations:

e Funding Level in Base Text - Dramatically Underfunds the Federal Trade
Commission (FTC).” The Federal Trade Commission, led by Chair Lina Khan, has
worked to put President Biden’s aggressive antitrust agenda in action by bringing
important cases against harmful mergers, policing anticompetitive conduct, and
developing strong rules to rein in monopoly power.” However, the FY24 FSGG
Appropriations legislation introduced in 2023 provides hundreds of millions of dollars
less to the Commission than was requested by President Biden. The FTC requires
significantly more funding to continue pursuing this important agenda, and hamstringing
it will seriously jeopardize the success of important enforcement actions and

rulemakings.

e Funding Level in Base Text - Dramatically Underfunds FTC’s Bureau of
Competition. The Bureau of Competition leads the FTC’s work in enforcing the antitrust
laws, policing anticompetitive mergers, addressing violations of the law, and assisting in
the development of competition policy. Curtailing the Bureau’s funding will stymie the
administration’s important work across the board.
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e Policy Rider in Base Text - Prevents Enforcement of FTC’s Statement on “Use of
Prior Approval Provisions in Merger Orders."* In 2021, the Commission voted to
overturn a 1995 Policy Statement that limited use of prior approval provisions in
settlement agreements.** Since then, FTC has made effective use of these provisions,
which put increased pressure on acquisitive corporations to justify potentially
anticompetitive deals and reduce burdens on our enforcers. Prohibiting the FTC from
including prior approval provisions will give the green light to companies with a history
of pursuing questionable deals to engage in potentially harmful acquisitions.

e Failed Floor Amendment - Prevents FTC from issuing Unfair Competition
rulemakings.”® FTC has the authority to promulgate rules indicating that certain practices
are unfair methods of competition and therefore illegal. For example, the “Non-Compete
Clause Rulemaking” is predicated on the FTC’s authority to establish unfair methods of
competition.?® Including this language would remove one of FTC’s most powerful tools
to protect consumers, workers, and competition across our economy.

e Failed Floor Amendment - Prevents FTC from making updates to
Hart-Scott-Rodino premerger filing forms (HSR forms).?’ In June 2023, the FTC and
DOJ proposed long overdue updates to HSR forms, which merging parties are required to
provide to enforcers when announcing a proposed deal.”® These forms have not been

updated in more than 40 years, and because of missing information often require

enforcers to file additional requests for information to understand the scope of a potential
merger.” These updates will save our enforcers significant time and resources, allowing
them to more effectively enforce antitrust laws.
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e Failed Floor Amendment - Restricts the FTC’s “unfair methods of competition”
authority.’® In November 2022, the FTC released a Policy Statement detailing their
position on the scope of their authority to address unfair methods of competition.*' This
statement establishes that the FTC Act goes beyond both the Clayton and Sherman Acts
and signals to the public, the courts and corporations that the FTC has broad authority to
address conduct that could constitute an unfair method of competition.

e Report Language - Requires Unreasonable Oversight of FTC’s “Unfair or Deceptive
Acts or Practices (UDAP)” Authority. Section 5(a) of the FTC Act grants the
Commission the authority to police potential “unfair or deceptive acts or practices,” a
powerful tool granted exclusively to the FTC. This language would require that FTC
include in its budget request extensive details about each enforcement action using this
authority, placing an unreasonable burden on the agency and creating a potential
disincentive to pursue violations of misconduct.

EY 2024 Transportation, Housing, and Urban Development (THUD) Appropriations:
e Failed Floor Amendment - Strips Department of Transportation (DOT) of

Authority to Review Proposed Mergers.*> The Department of Transportation plays an
important role in evaluating the legality of potential mergers in the transportation sector.
They have the legal authority to analyze and review mergers, and to challenge a deal
should DOT determine it would harm consumers, workers, and the economy.** Secretary
Pete Buttigieg made history this year, for the first time committing DOT to opposing an
airline merger, the acquisition of Spirit Airlines by JetBlue, which was fortunately
blocked by a successful challenge from DOJ’s Antitrust Division in January.**
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The Biden Administration has made important steps towards reining in monopoly power and
holding accountable corporations jacking up the prices consumers are forced to pay for gas,
groceries, healthcare, and other necessary services. However, there is still more to do, and it is
imperative that Congress not stand in the way of this critical work. We urge you to use any
leverage available to prevent these harmful provisions, any new language or attack on the
Biden competition agenda not attempted in 2023, or any other poison-pill rider from being
included in any FY24 appropriations legislation or accompanying reports. Thank you for
your commitment to a strong, vibrant, competitive economy.We appreciate your hard work on
behalf of the American people.
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