December 21, 2018
Federal Trade Commission
Office of the Secretary
Constitution Center
400 7th Street SW
Washington, DC 20024
Re: Pre-Hearing Comments on Consumer Privacy for the Federal Trade Commission’s
Hearings on Competition and Consumer Protection in the 21st Century on February 12-13,
2019, FTC-2018-0098
Dear Sir or Madam:
Consumer Reports1 writes to comment on the questions proposed for the February 12-13, 2019
hearing on consumer privacy hosted by the Federal Trade Commission (FTC or Commission).
General Questions
•

What are the actual and potential benefits for consumers and to competition of information
collection, sharing, aggregation, and use? To what extent do consumers today, or are
consumers likely to, realize these benefits?

•

What are the actual and potential risks for consumers and to competition of information
collection, sharing, aggregation, and use? To what extent do consumers today, or are
consumers likely to, realize these risks?

It is clear that consumers benefit from various commercial data processing activities; it would be
impossible to enumerate all of those positive applications here. However, it is also important to
recognize that all data collection activities also carry with it the potential for secondary misuse of
that data to the consumer’s detriment. Commission policy should recognize that as such consumers
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may always have a legitimate reason to object to data collection practices.2
Consumers will always have a privacy interest in data collection, use, retention, or sharing because
once private information is in the hands of another there is always a chance of some misuse. For
example, data collected in the past could be publicly breached, accessed through mandatory legal
process, or used for price discrimination to decrease a consumer's share of consumer surplus from
any transaction.3 From the perspective of the consumer, there is necessarily privacy risk when
someone else has their data.
Consumers are already realizing the risks of data collection, storage, and use. One of the primary
ways consumers have felt the effects of data collection and use is the resulting damage that follows
when a company does not sufficiently protect consumer data and leaves data vulnerable to breach.
It is clear from the never-ending spate of data breach incidents—many of which were preventable
by basic security hygiene4—that a large number of companies are not sufficiently protecting the
data under their control. And the failure to sufficiently protect the privacy and security of users
injures consumers. This torrent of data breaches is concrete evidence that companies are not
sufficiently internalizing risks of data exposure (even before the announcement of the Equifax data
breach, a Pew poll in January of 2017 found that nearly two-thirds of Americans have experienced
some sort of data theft5). And the harm from these data breaches are not only pervasive6 but also
2
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expensive (in 2016 alone, the Department of Justice found that the estimated cost of identity theft
amounted to $15.4 billion).7
In addition, the continued erosion of privacy also adds to the existing imbalance of information
and power between consumers and businesses. Data collection affords companies greater insight
and leverage for negotiating individualized prices, allowing companies to extract relatively more
of the consumer surplus out of any given transaction. Increased corporate concentration tied with
unconstrained data collection and sharing is likely to lead to greater first-order price
discrimination, leading to worse results for consumers and greater inequality. As such, consumers
have a rational interest in limiting data collection separate from any demonstration of objective
“injury.”
When dynamic pricing is combined with excessive data collection practices and corporate
consolidation, companies today have a greater ability to extract a relatively larger amount of
consumer surplus for any given transaction. For instance, Uber and Lyft have been alleged to use
data about individual users such as their phone's current battery charge8 in order to assess how
much the individual would be willing to pay for a ride. Indeed, these companies are not outliers in
this practice. A recent report from Deloitte and Salesforce finds that 40 percent of brands that
currently use artificial intelligence to personalize the consumer experience have used this
technology to tailor prices and deals in real time.9 And these practices are obscured to the end user
by design. As Maurice Stucke, Professor of Law at the University of Tennessee, notes, information
about first-degree pricing practices typically "only comes out when there's a leak, when someone
from the inside divulges it." Consumers are also harmed through the use of differential pricing
because companies can protect their market dominance through ensuring that consumers buy
products or services sold by companies they have partnerships with.10
In addition, consumer information is routinely fed into algorithms that are used to make decisions
about the consumer, often without the consumer’s knowledge or control. In this situation,
consumers are harmed not only in the collection of their information but also in the use of their
information to make decisions about them that may be incorrect or inaccurate and also not open to
redress or correction. Algorithms are routinely used to determine insurance rates,11
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creditworthiness,12 willingness to pay,13 and employment prospects.14 In addition, algorithmic tools
are employed to: serve search engine results;15 match children with schools;16 detect employment,17
healthcare, and Medicaid fraud18 (sometimes erroneously19); and identify biometric markers.20
Unfortunately, despite the notion that algorithms are neutral and objective arbiters, algorithms can
exacerbate bias or have unexpected discriminatory effects, as numerous examples have
demonstrated.21
Despite lacking effective privacy controls, consumers deeply care about their privacy and wish to
limit the amount of data collected about them. Consumer Reports’ 2015 survey showed that 88
premiums-minorities-could.
Health insurance: Lifestyle Choices Could Raise Your Health Insurance Rates, PBS NEWS HOUR (July 21, 2018),
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percent of individuals say it is important that they not have someone watch or listen to them
without their permission.22 A Mozilla study found that a third of people feel like they have no
control of their information online;23 and, a study from Pew noted that respondents “regularly
expressed anger about the barrage of unsolicited emails, phone calls, customized ads, or other
contacts that inevitably arises when they elect to share some information about themselves.”24 The
majority of consumers (74 percent) find it is “very important” to be in control over who can get
information about them.25 In addition, 67 percent of consumers highly value not having “someone
watch you or listen to you without your permission” and 65 percent of consumers think it is “very
important” to control what information is collected about them.26 Indeed, this is not a new
sentiment for consumers: a Pew research poll in 2014 found that 91 percent of adults “‘agree’ or
‘strongly agree’ that consumers have lost control over how personal information is collected and
used by companies.”27 Consumers desire the ability to limit data collection, detrimental uses, and
unnecessary retention and sharing, but lack the ability to easily and efficiently exercise those
preferences.
These concerns have a tangible effect on how consumers conduct themselves online. The National
Telecommunications & Information Administration’s analysis of recent data shows that
Americans are increasingly concerned about online security and privacy, at a time when data
breaches, cybersecurity incidents, and controversies over the privacy of online services have
become more prominent.28 These concerns are even prompting some Americans to limit their
online activity.29
•

The use of “big data” in automated decisionmaking has generated considerable discussion
among privacy stakeholders. Do risks of information collection, sharing, aggregation, and
use include risks related to potential biases in algorithms? Do they include risks related to
use of information in risk scoring, differential pricing, and other individualized marketing
practices? Should consideration of such risks depend on the accuracy of the underlying
predictions? Do such risks differ when data is being collected and analyzed by a computer
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rather than a human?
Algorithmic decision tools and predictive analytics are being used to make decisions about
consumers without sufficient transparency, testing, or accountability. While there is great potential
in these emerging technologies, consumers need greater protections for the use of these tools.
Accordingly, Congress should give the Commission more authority and resources to create rules
for the use of algorithms in light of insufficient applicable federal and state law.
Algorithms are routinely used to determine insurance rates,30 creditworthiness,31 willingness to
pay,32 and employment prospects.33 In addition, algorithmic tools are employed to: serve search
engine results;34 match children with schools;35 detect employment,36 healthcare, and Medicaid
fraud37 (sometimes erroneously38); and identify biometric markers.39 Unfortunately, despite the
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notion that algorithms are neutral and objective arbiters, algorithms can exacerbate bias or have
unexpected discriminatory effects. The discriminatory effects stem from historical data sets, lack
of rigorous testing, and from the imperfect and inherently biased people who create them.40 For
instance, Latanya Sweeney's research found that Google searches for stereotypically African
American names were more likely to generate ads suggestive of an arrest than a search for
stereotypically white names (regardless of whether the company placing the ad reveals an arrest
record associated with the name).41
Dynamic Pricing
Online retailers use algorithms to create dynamic, individual prices, also known as first-degree
price discrimination, on the basis of consumers’ assessed willingness to pay. Since 2000,
Consumers Union has investigated the murky pricing practices by airlines and travel companies
online, and reporting on what Consumer Reports has termed “disturbing evidence of bias” in how
airfares are presented to the public. In recent years some of these marketing schemes have come
to light, particularly after the International Air Transport Association—the global airline industry’s
leading trade organization—unveiled "New Distribution Capacity,"42 a detailed program to
enhance “product differentiation.” And a recent study commissioned by an aviation company
reported that airlines are developing “dynamic availability of fare products” that “could be adjusted
for specific customers or in specific situations.”43
In October 2016, Consumer Reports published an extensive study of nine leading travel sites and
compared identical itineraries, in real time, using both “scrubbed” browsers cleared of all
“cookies” and browsers used for extensive web searches.44 Among 372 searches, CR found 42
pairs of different prices on separate browsers for the same sites retrieved simultaneously. Industry
representatives dismissed these disparities as technological glitches; but CR has found similar
evidence of dynamic pricing in previous years.45 Accordingly, Consumers Union supports Senator
Chuck Schumer’s call for the FTC to investigate the airline industry amid questions about the use
of “dynamic pricing,” and the use of consumers’ personal online data to set the price of airfares,
which Schumer termed “a sad state of affairs that just might violate consumer protections.”46
40
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These practices are not restricted to the travel and airline industry. In 2012, an investigation by the
Wall Street Journal found that Staples would quote a cheaper price to a consumer who lived near
a competitor store.47And consumers are also steered to bad deals or poorer products through the
use of algorithms. Online retailers like Amazon48 have used algorithms to push consumers towards
their own products, and those of companies that pay for its services, even when there were
substantially cheaper offers for the same products available from other vendors on the site. This
tactic is very effective: most Amazon shoppers end up adding the item that is highlighted to their
cart.49
Dynamic pricing can lead to a loss of consumer power. When combined with excessive data
collection practices and corporate consolidation, companies today have a greater ability to extract
a relatively larger amount of consumer surplus for any given transaction. For instance, Uber and
Lyft have been alleged to use data about individual users such as their phone's current battery
charge50 in order to assess how much the individual would be willing to pay for a ride. Indeed,
these companies are not outliers in this practice. A recent report from Deloitte and Salesforce finds
that 40 percent of brands that currently use artificial intelligence to personalize the consumer
experience have used this technology to tailor prices and deals in real time.51 And as we mentioned
above, these practices are obscured to the end user by design. As Maurice Stucke, Professor of
Law at the University of Tennessee, notes, information about first-degree pricing practices
typically "only comes out when there's a leak, when someone from the inside divulges it."
Consumers are also harmed through the use of differential pricing because companies can protect
their market dominance through ensuring that consumers buy products or services sold by
companies they have partnerships with.52
Lack of Applicable Federal Law and the Need for Algorithmic Accountability
(Mar. 12, 2018), https://consumersunion.org/news/consumers-union-praises-senators-call-for-ftc-investigation-ofairline-dynamic-pricing/.
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pdf.
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Algorithms are increasingly being used to make life-impacting decisions (especially in
employment decisions and in the criminal justice system), but they lack requisite auditing and
accountability for their use. The vast majority of algorithmic decision-making is currently
unregulated, not subject to any federal law. The United States lacks any federal laws that speak
directly to the issues that the use of algorithms by government entities or by private actors pose;
however, there are sector-specific laws that ban discrimination on the basis of race, sex, religion,
and other traits in the areas of housing,53 employment,54 and credit.55 Although New York city
recently-passed a law that creates a task force designed to give recommendations to the state
regarding use of algorithms by state agencies,56 this task force lacks any additional power to hold
algorithms accountable. It is scheduled to release its report in late 2019.
We also lack sufficient technical safeguards for the use of algorithmic decision-making tools.
While researchers have discovered several discriminatory effects noted above, in fact few
algorithms and other scoring systems have been scientifically assessed. The risks of using
algorithms to make important decisions about individuals are exacerbated by the flawed
assumption that algorithms are scientific and inherently neutral:
Their popularity relies on the notion they are objective, but the algorithms that
power the data economy are based on choices made by fallible human beings. And,
while some of them were made with good intentions, the algorithms encode human
prejudice, misunderstanding, and bias into automatic systems that increasingly
manage our lives. Like gods, these mathematical models are opaque, their workings
invisible to all but the highest priests in their domain: mathematicians and computer
scientists. Their verdicts, even when wrong or harmful, are beyond dispute or
appeal. And they tend to punish the poor and the oppressed in our society, while
making the rich richer.57
Finally, consumers also lack any means to correct erroneous conclusions made by algorithms, or
any recourse to object to the use of an untested and undisclosed algorithm to make inferences or
decisions about them.
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INFORMATION NONDISCRIMINATION ACT, 42 U.S.C. § 2000ff et seq.
55
EQUAL CREDIT OPPORTUNITY ACT, 15 U.S.C. § 1691(a). The Fair Housing Act applies to the issuing of mortgage
loans. 42 U.S.C. § 3605(a)
56
The law creates a task force that provides recommendations on how information on agency automated decision
systems may be shared with the public and how agencies may address instances where people are harmed by agency
automated decision systems. A Local Law in Relation to Automated Decision Systems Used by Agencies, Int. 1696,
N.Y
CITY
COUNCIL
(2017),
available
at
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3137815&GUID=437A6A6D-62E1-47E2-9C42461253F9C6D0.
57
How Algorithms Rule Our Working Lives, supra note 40.
54
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•

Should privacy protections depend on the sensitivity of data? If so, what data is sensitive
and why? What data is not sensitive and why not?

Consumer Reports advocates for a system of data classification that depends on context and
reasonable expectations rather than a system that could work to deny some data less protection
than others. Consumers’ interests in their personal information are contextual and case- and
individual-specific. As a result, it is challenging—and indeed inappropriate—for regulators to
prescriptively identify and classify the sensitivity of data, especially since evolving techniques
make it possible to extract more and better information from seemingly innocuous data. Section 5
of the Federal Trade Commission Act was conspicuously crafted to apply to a broad and evolving
array of consumer protection concerns.58 For these reasons, we encourage authorities like the FTC
to focus on user expectations of how their data will be collected, stored, used, and shared rather
than a third-party assessment of whether or not a user would say that information is sensitive.
While the sensitivity of the data may be relevant for a few narrow inquiries, e.g., to ensure
reasonable security and assessing penalties, for other data governance issues, like data
minimization, transparency, access, and control, there is no need to distinguish between personal
and non-personal data.
Furthermore, consumer surveys demonstrate a concern with who has information about them at
all, no matter the kind of data being tracked. The majority of consumers (74 percent) find it is
“very important” to be in control of who can get information about them.59 In addition, 67 percent
of consumers highly value not having “someone watch you or listen to you without your
permission” and 65 percent of consumers think it is “very important” to control what information
is collected about them.60 Indeed, this is not a new sentiment for consumers: a Pew research poll
in 2014 found that 91% of adults “‘agree’ or ‘strongly agree’ that consumers have lost control over
how personal information is collected and used by companies.”61 Consumers desire the ability to
limit access to their information, but lack the means to protect themselves and their privacy given
the paucity of effective tools at their disposal. Indeed, the response to the Cambridge Analytica
incident shows that consumers care about who has access to their data, even if it is information
they will willingly share with a trusted party: 74 percent of Facebook users adjusted their privacy
settings, taken a break from the platform for several weeks or more, or deleted the Facebook app
from their phone “following revelations that the former consulting firm Cambridge Analytica had
collected data on tens of millions of Facebook users without their knowledge.”62
58

Petitioner's brief, FEDERAL TRADE COMMISSION V. WYNDHAM WORLDWIDE CORP., 799 F.3d 236 (3rd Cir. 2015)
(“Although Congress did not foresee modern electronic commerce when it enacted the relevant provisions of the FTC
Act, it understood that threats to consumer welfare would evolve rapidly as the worlds of business and technology. It
thus wrote Section 5 in open-ended terms, granting the FTC broad authority to pursue unfair practices across a broad
range of economic contexts.”).
59
See Americans’ Attitudes, supra note 22.
60
Id.
61
Public Perceptions, supra note 27.
62
Andrew Perrin, Americans are Changing their Relationship with Facebook, PEW RESEARCH CTR. (Sept. 5, 2018),
http://www.pewresearch.org/fact-tank/2018/09/05/americans-are-changing-their-relationship-with-facebook/.
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•

Should privacy protection depend on, or allow for, consumer variation in privacy
preferences? Why or why not? What are the appropriate tradeoffs to consider? If desired,
how should this flexibility be implemented?

Privacy protections should certainly allow for consumer variation in privacy preferences.
However, default protections should accord to reasonable consumer expectations in order to lessen
overall consumer frustration. Consumer expectations are already not being respected in some areas
of the market, leading to poor outcomes.63 For instance, consumer dissatisfaction with available
controls have led to decreased confidence in social media companies and decreased use of these
products.64 Companies should provide options that allow consumers to access trade-offs for
sharing more data with the service provider. The individual should be empowered to assess the
trade-offs and their own privacy preferences. People are increasingly taking privacy
considerations65 into account when making market choices. A desire for occasional seclusion and
some control over personal information are core human values, and sometimes consumers might
want to demand some assurances from companies they interact with about how their information
is going to be treated. However, others might think those personal choices are unnecessary—they
might argue that personalized advertising is completely benign, that total surveillance is both
inevitable and desirable,66 and that consumers should have no reason to try and limit data collected
about them.
But each consumer should have the ability to make the privacy decision that is best for them;
individuals should be free to value considerations such as their own privacy however they want.
In economics, this idea is called utility—the degree of subjective satisfaction that an individual
derives from certain choices. Privacy law should—at the very least—encourage greater
transparency about privacy practices so consumers can make their own determinations about the
value of their privacy. If companies violate these privacy promises that are contained in transparent
disclosures, regulators should not engage in a cost-benefit analysis to determine if the consumer
was really harmed by the transfer of their personal information; rather, the issue should be assessed
as deception. Consumer protections to should not be tethered to subjective assessments of privacy
risk and harm. Rather, the Commission should look to consumer expectations in order to assess
whether the company’s actions contravened consumer expectations and privacy controls. In
addition, since consumers are navigating an increasingly non-competitive marketplace and thus
lack the choices necessary to fully express their privacy preferences. Since consumers lack
effective alternatives and choices, they depend on groups like the FTC proscribing generally
63

According to a recent report by the American Customer Satisfaction Index (ACSI), consumers now trust health
insurers and airline companies more than they trust social media companies. E-Business Report, 2018, AMERICAN
CUSTOMER SATISFACTION INDEX (June 24, 2018), https://www.theacsi.org/news-and-resources/customer-satisfactionreports/reports-2018/acsi-e-business-report-2018/
64
Americans are Changing their Relationship with Facebook, supra note 62.
65
Americans’ Attitudes, supra note 22.
66
Big Data: A Report on Algorithmic Systems, Opportunity, and Civil Rights, EXEC. OFFICE OF THE PRESIDENT (May
2016), https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/2016_0504_data_discrimination.pdf.
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objectionable data practices in order to protect consumers.
•

Market-based injuries can be objectively measured—for example, credit card fraud and
medical identity theft often impact consumers’ finances in a directly measurable way.
Alternatively, a “non-market” injury, such as the embarrassment that comes from a breach
of sensitive health information, cannot be objectively measured because there is no
functioning market for it. Many significant privacy violations involve both market and nonmarket actors, sources, and harms. Should the Commission’s privacy enforcement and
policy work be limited to market-based harms? Why or why not?

The Commission’s unfairness enforcement for privacy cases should not be limited to instances of
financial harm.67 And indeed, such financial harms can be hard to assess since it is difficult to trace
harm back to one breach or another. However, consumers can experience a wide range of harms
as a result of companies subverting consumer choice or overreaching into the personal information
about consumers. As we noted above, Section 5 of the Federal Trade Commission Act was
conspicuously crafted to apply to a broad and evolving array of consumer protection concerns. For
these reasons, we encourage an expansive definition of what could constitute an injury to
consumers that includes market and non-market harms.
The Commission has acted to protect consumers against harms that involve non-market harms in
the past, especially in the arena of harms caused by unwarranted intrusion.68 For example, in the
Vizio case, second-by-second information about the video displayed on a consumer’s TV was
collected and then combined with specific demographic information, such as sex, age, income,
marital status, household size, education level, home ownership, and household value.69 In robocall
cases, machine-generated telephone solicitations are invading consumer’s homes and privacy.70
And in a series of cases involving Aaron’s rent-to-own computers, the companies enabled spyware
on the rentals that monitored computers in their homes.71 These types of practices are all harmful
and highly invasive, and should be viewed as actionable injury under the FTC Act, despite the fact
that many of the harms contained within these cases are not necessarily market-based harms.
67

Moreover, “harm” is not an element to be proven in the Commission’s deception cases; providing misinformation
to the marketplace about the terms of a transaction is sufficient rationale to justify Commission intervention on behalf
of consumers.
68
In her September 2017 speech, then-Acting Chairman Maureen Ohlhausen identified five types of consumer
informational injury: deception injury or subverting consumer choice, financial injury, health or safety injury,
unwarranted intrusion injury, and reputational injury.# Maureen K. Ohlhausen, Painting the Privacy Landscape:
Informational Injury in FTC Privacy and Data Security Cases, FED. TRADE COMM’N (Sept. 19, 2017),
https://www.ftc.gov/system/files/documents/public_statements/1255113/privacy_speech_mkohlhausen.pdf.
69
VIZIO to Pay $2.2 Million to FTC, State of New Jersey to Settle Charges It Collected Viewing Histories on 11
Million Smart Televisions without Users’ Consent, FED. TRADE COMM’N (Feb. 6, 2017), https://www.ftc.gov/newsevents/press-releases/2017/02/vizio-pay-22-million-ftc-state-new-jersey-settle-charges-it.
70
Maureen Mahoney, Fed Up with Robocalls? Here’s What You Can Do Right Now, CONSUMER REPORTS (July 21,
2017), http://consumersunion.org/campaign-updates/fed-up-with-robocalls-heres-what-you-can-do-right-now/.
71
See e.g., Aaron’s, FTC File No. 122-3264 (2013), https://www.ftc.gov/enforcement/cases-proceedings/1223256/aarons-inc-matter.
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In addition, just as effective digital security is a community effort,72 effective privacy protection
depends on group coordination.73 Individual control and empowerment over data is not sufficient
to control for the perversion of consumer choice and control that results from an individual sharing
details about another. In addition, the need for community protection of privacy is especially true
in the area of big data where highly accurate conclusions can be drawn about one person based on
the data of many other similar people. As Joshua A. T. Fairchild and Christoph Engel argue in
their article Privacy as a Public Good:
Individual empowerment is not enough because an individual’s disclosure of
information about herself impacts many other people. One source of risk is
immediate and palpable—information about one person is also information about
others.74 If a machine learning algorithm knows where someone is at a given time,
it can predict where a spouse or friend is as well. Another source of risk is remote
and concealed, but potentially even more dangerous. Big data companies collect
large amounts of information about everyone.75 They then mine this data for
patterns.76 A single cue may facilitate an inference regarding information an
individual has chosen not to reveal, or perhaps even something she did not know
about herself. For instance, imagine paying higher insurance premiums because a
sibling has cancer, or because a parent posts something about his heart disease, or
a relative self-identifies as suffering from a particular mental illness.77Alternatively,
imagine not receiving a job offer because an algorithm has identified that the
distance an employee lives from work strongly correlates with higher turnover.78,79
72

One great example of this is the necessity for connected devices to be secure in order to avoid a DDoS attack like
Marai botnet attack in 2016. Nick Statt, How an Army of Vulnerable Gadgets Took Down the Web Today, THE Verge
(Oct.
21,
2016),
http://www.theverge.com/2016/10/21/13362354/dyn-dns-ddos-attack-cause-outage-statusexplained.
73
See Julie E. Cohen, What Privacy Is For, 126 HARV. L. REV. 1904, 1927 (2013) (“Privacy rights protect
individuals, but to understand privacy simply as an individual right is a mistake. The ability to have, maintain, and
manage privacy depends heavily on the attributes of one’s social, material, and informational environment.”).
74
See Neil M. Richards, The Dangers of Surveillance, 126 HARV. L. REV. 1934, 1939 (2013) (“Big Data is notable
not just because of the amount of personal information that can be processed, but because of the ways data in one area
can be linked to other areas and produce new inferences and findings.”).
75
See Mark MacCarthy, New Directions in Privacy: Disclosure, Unfairness and Externalities, 6 I/S: J.L. & POL’Y FOR
INFO. SOC’Y 425, 431 (2011) (“[T]he biggest dangers associated with online behavioral advertising might come from
the possible secondary use of the profiles and analytics constructed to enable targeted advertising.”).
76
See Richards, supra note 74, at 1939 (“Big Data is fundamentally networked. Its value comes from the patterns that
can be derived by making connections between pieces of data, about an individual, about individuals in relation to
others, about groups of people, or simply about the structure of information itself.”); Jordan Ellenberg, What’s Even
Creepier
than
Target
Guessing
that
You’re
Pregnant?,
SLATE
(June
9,
2014),
http://www.slate.com/blogs/how_not_to_be_wrong/2014/06/09/big_data_what_s_even_creepier_than_target_guessi
ng_that_you_re_pregnant.html [http://perma.cc/E68S-UP4C].
77
See MacCarthy, supra note 75, at 450 (“If a data collector knows the independent variable in that circumstance, it
can use the regularity to infer the presence of the dependent variable, even when the people involved have not revealed
the presence of that characteristic and it cannot be found in public records.”).
78
See id. at 450–51 (discussing how big data impacts eligibility decisions).
79
Joshua A. T. Fairchild & Christoph Engel, Privacy as a Public Good, 65 DUKE L. J. 385 (2015), available at
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3824&context=dlj.
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Furthermore, the need for privacy to be protected at the community level is especially pressing
due to the tendency of consumers to trade away their friends’ privacy for a short-term benefit.80
The Cambridge Analytica scandal also demonstrates how privacy protections can depend on the
actions of others: an app installed by 300,000 people let the firm access their friends’ data too, thus
increasing the number of people’s information that was shared to more than 50 million people.81
For the foregoing reasons, the FTC should not constrain their enforcement powers to a narrow
conception of financial harms, as that method would overlook the many other ways consumers’
privacy is invaded to consumers’ detriment.
•

In general, privacy interventions could be implemented at many different points in the
process of collecting, processing, and using data. For example, certain collections could be
banned, certain uses could be opt-in only, or certain types of processing could trigger
disclosure requirements. Where should interventions be focused? What interventions are
appropriate?

Consumer Reports supports the use of minimization of the data collected from the consumer in the
first instance as a primary driver of giving consumers back context and control and place force
collection to occur in context. Data minimization, done correctly, would redistribute the onus of
good data practices onto the company and off of the consumer. Consumers are already
overwhelmed with the number of decisions they are asked to make. Consumers should be
empowered to use products without fear that the service or product will mine and collect more data
than the consumer would reasonably expect. Ever-present pop-up dialogs and byzantine user
controls do not serve users well; instead, consumers should be entitled to expect that data collection
and sharing will be limited to the context of their interactions with any given company.
Specifically, a business that collects a consumer’s personal information should limit its collection
and sharing of personal information with third parties to what is reasonably necessary to provide
a service or conduct an activity that a consumer has requested. Additional data collection or
sharing should only happen with a user’s clear and informed permission. Such a principle could
have narrow exceptions—such as allowing collection or sharing as is reasonably necessary for
security or fraud prevention. Additionally, some related, operational processing of alreadycollected data should be allowed without bothering the user for permission—such as first-party
analytics, research, and marketing.82 However, if a company wants to engage in out-of-context
80

An experiment by Susan Athey, Christian Catalini, and Catherine Tucker found that people who profess concern
about privacy will provide emails of their friends in exchange for some pizza. Susan Athey, et al., The Digital Privacy
Paradox:
Small
Money,
Small
Costs,
Small
Talk,
STANFORD
(Feb.
13,
2017),
https://athey.people.stanford.edu/sites/g/files/sbiybj5686/f/digital_privacy_paradox_02_13_17.pdf.
81
Laura Hautala, Facebook Privacy Settings Make You Work to Stop the Data Sharing, CNET (Mar. 22, 2018),
https://www.cnet.com/news/how-to-stop-sharing-facebook-data-after-cambridge-analytica-mess/.
82
However, due to the breadth of the security/fraud exception and the potential for this exception swallowing the rule,
data collected or retained solely for security or fraud prevention should not be used for related operational purposes.
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data collection or sharing, it should make a clear and compelling case to the consumer and only
proceed with permission. An opt-out approach is inconsistent with consumer demands and
expectations.
•

Should policymakers and other stakeholders attempt to improve accountability for privacy
issues within organizations? Why or why not? If so, how? Should privacy risk assessments
be mandated for certain companies? Should minimum standards in privacy protections be
required?

•

How can firms that interface directly with consumers foster accountability of third parties
to whom they transfer consumer data?

Consumer-facing companies should identify contractors and recipients of user data as much as
reasonably practicable in order to foster accountability. However, if this higher standard cannot be
met, companies need to identify the categories of contractors and recipients of data. Whether or
not the companies disclose such information, they still have a duty to exercise reasonable care in
selecting and monitoring the third parties to which they transfer consumer data.
•

What are the effects, if any, on competition and innovation from privacy interventions,
including from policies such as data minimization, privacy by design, and other principles
that the Commission has recommended?

Competition and innovation do not depend on unregulated data collection and use. Some of the
biggest actors on the internet established their market dominance through methods other than poor
privacy practices: Google is funded primarily through first-party contextual advertising (search
ads); Facebook grew based on first-party ads (as the privacy-friendly alternative to MySpace); and
Amazon and Apple established themselves as sellers of products. None of these business models
are inconsistent with data collection practices that are tethered to reasonable expectations. Contrary
to claims from the ad industry and others, dialing back the level of consumer tracking will not
prevent companies from profiting from their web presence.
Furthermore, the notion that privacy interventions, a.k.a. privacy protections, will work to entrench
Google and Facebook is belied by the fact that Google and Facebook have consistently lobbied
aggressively against nearly all proposed privacy legislation in both the United States and Europe.83
This approach to consumer data dovetails with Professor Jack M. Balkin’s concept of “information fiduciaries” in
which the company must be loyal to the consumer’s interests and show a duty of care to the data collected. Jack M.
Balkin, Information Fiduciaries and the First Amendment, FACULTY SCHOLARSHIP SERIES 5154 (2016),
https://digitalcommons.law.yale.edu/fss_papers/5154.
83
And have been the target of investigations by the EU already following the implementation of the GDPR. Catalin
Cimpanu, Facebook Sued Hours After Announcing Security Breach, ZDNET (Oct. 1, 2018),
https://www.zdnet.com/article/facebook-sued-hours-after-announcing-security-breach/; Charlie Osborne, Facebook
Faces £500,000 fine in UK over Cambridge Analytica Scandal, ZDNET (July 11, 2018),
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In the past similar arguments were used to caution against the adoption of Do Not Track; again,
however, both fought hard to stop industry adherence to that standard. As a result, Google and
Facebook (and the vast majority of the ad tech industry) ignore users’ do-not-track instructions on
the web to this day. Certainly, if a company’s business model is predicated entirely on bad privacy
practices, then privacy legislation will, and should, especially impact them, and will probably
disadvantage them more compared to companies like Google and Facebook. Both companies have
problematic practices that should be addressed by privacy rules, but both also have core products
that can be monetized effectively without compromising user privacy. However, because those
companies’ business models are also heavily reliant on the use of personal information, privacy
law does impact them directly.
Finally, an effective privacy law should not simply mandate processes and compliance programs.
Fundamentally, privacy law should accord behaviors with consumer’s reasonable expectations; if
a small business is not engaged in dubious data practices, it should not be impacted by new privacy
protections as much as a larger player like Google or Facebook.
•

Do firms incur opportunity costs as a result of increased investments in privacy tools? If
so, what are the tradeoffs between functionality, innovation, and security and privacy
protections at the design level?

All considerations involved trade-offs. But while companies are incentivized to take functionality
and innovation into consideration, they are not likewise incentivized to prioritize privacy and
security (and they can free-ride on consumers' inability to make privacy- and security-conscious
choices). Therefore, policy should encourage companies to consider those other utility-enhancing
elements as well. And although a company may face a small opportunity cost for developing a
privacy tool rather than innovating in another sector, the costs of not providing consumers with
effective privacy tools, while also collecting data about those consumers, are much greater.
For instance, in 2016 the rideshare app Uber released an update that allowed the app to track users’
locations for at least five minutes after their Uber ride had actually ended (if not constantly) without
giving consumers nuanced controls to limit this tracking.84 After sustained public outcry, the
company finally eliminated the feature in an update in mid-2017.85 And this issue and others have
https://www.zdnet.com/article/uk-watchdog-to-give-facebook-500000-fine-over-data-scandal/; Tom Jowitt, Google
Faces Multiple GDPR Complaints over Location Tracking, SILICON (Nov. 28, 2018), https://www.silicon.co.uk/eregulation/surveillance/google-gdpr-complaints-location-tracking-239291?inf_by=5c1bf106671db85d3e8b5613.
In addition, Facebook’s many privacy mishaps have led to investigations from state Attorneys General. Rhett Jones,
DC Attorney General Hits Facebook with Major Cambridge Analytica Lawsuit, GIZMODO (Dec. 19, 2018),
https://gizmodo.com/dc-attorney-general-hits-facebook-with-major-cambridge-1831206719.
84
Andrew J. Hawkins, Uber Wants to Track Your Location Even When You’re Not Using the App, THE VERGE (Nov.
30, 2016), https://www.theverge.com/2016/11/30/13763714/uber-location-data-tracking-app-privacy-ios-android.
85
Dustin Volz, Uber to End Post-Trip Tracking of Riders as Part of Privacy Push, REUTERS (Aug. 29, 2017),
https://www.reuters.com/article/us-uber-privacy/uber-to-end-post-trip-tracking-of-riders-as-part-of-privacy-pushidUSKCN1B90EN.
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led to a decline in the number of Uber users.86 Facebook is a another prime example of the
consequences companies can incur for the failing to provide their users effective privacy controls
or tools. Facebook has faced, and is facing, sustained public condemnation of their products and
services as a result of their numerous issues87 in protecting consumer privacy and data. Backlash88
over these issues led to a dramatic decrease in use of the social media platform in 2018.89 Indeed,
Facebook has received criticism for delays in deploying privacy tools or for bugs in the privacy
tools they did provide. For example, Facebook has continued to delay the release of their Clear
History feature, that was first promised to consumers in May 2018, until “spring of 2019.”90 And
in June 2018, while assessing the design and language used in Facebook's privacy controls that
nudge people toward sharing the maximum amount of data with the company,91 researchers at
Consumer Reports found a bug in the Ad Preferences settings that could possibly confuse
consumers.92 This bug was later fixed by Facebook after Consumer Reports brought it to their
attention,93 but the bug and dark patterns utilized by Facebook worked to undermine their
repeatedly promised reforms that would “put people more in control of their privacy.”94

86

Rani Molla, Uber’s Market Share has Taken a Big Hit, Recode (Aug. 31, 2017),
https://www.recode.net/2017/8/31/16227670/uber-lyft-market-share-deleteuber-decline-users.
87
In reverse chronological order: Bree Fowler, Facebook Bug Allowed Access to Millions of Private Photos,
CONSUMER REPORTS (Dec. 14, 2018), https://www.consumerreports.org/holiday-season/facebook-bug-allowedaccess-to-millions-of-private-photos/; Zach Whittaker, Facebook Bug Let Websites Read ‘Likes’ and Interests from a
User’s Profile, TECHCRUNCH (Nov. 13, 2018), https://techcrunch.com/2018/11/13/facebook-bug-website-leak-likesinterests-profile/; Lily Hay Newman, How Facebook Hackers Compromised 30 Million Accounts, WIRED (Oct. 12,
2018), https://www.wired.com/story/how-facebook-hackers-compromised-30-million-accounts/; Josh Constine,
Facebook Mistakenly Deleted Some People’s Live Videos, TECHCRUNCH (Oct. 11, 2018),
https://techcrunch.com/2018/10/11/facebook-deleted-live-videos/; Josh Constine, Facebook Alerts 14M to Privacy
Bug
that
Changed
Status
Composer
to
Public,
TECHCRUNCH
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7,
2018),
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for
Cambridge
Analytica
in
Major
Data
Breach,
THE GUARDIAN
(Mar.
17,
2018),
https://www.theguardian.com/news/2018/mar/17/cambridge-analytica-facebook-influence-us-election.
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Control of Our Data, THE VERGE (Oct. 13, 2018), https://www.theverge.com/2018/10/13/17971346/facebook-databreach-portal-trust-credibility; Charlie Warzel, Facebook Doesn’t Deserve Your Information, BUZZFEED NEWS (Oct.
12, 2018), https://www.buzzfeednews.com/article/charliewarzel/facebook-doesnt-deserve-your-information; Seth
Fiegerman, Congress Grilled Facebook’s Mark Zuckerberg for Nearly 10 Hours. What’s Next?, CNN (Apr. 12, 2018),
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Facebook has also been the subject of public censure for their perversion of the few and imperfect
privacy controls they do provide users. On December 18, 2018, the New York Times released an
investigation detailing how the social media platform shared and provided access to private user
information including private, direct messages, device identifiers, complete lists of users’ friends,
to companies like the Canadian Royal Bank, Amazon, Netflix, and Spotify without obtaining the
consumers’ consent for this sharing.95 Although these revelations will be examined by regulators
considering possible enforcement actions in the days and weeks to come, Facebook is already
facing consequences as a result of these poor practices: “Facebook’s stock price has fallen, and a
group of shareholders has called for Mr. Zuckerberg to step aside as chairman. Shareholders also
have filed a lawsuit alleging that executives failed to impose effective privacy safeguards. Angry
users started a #DeleteFacebook movement.”96 By providing consumers with effective controls,
companies can prevent the need to respond to scandals like Facebook’s and conserve resources
and time to instead devote to new projects and tools rather than responding to angry users.
However, with regards to a data protection law, any effective statute needs to pair substantive
requirements with strong enforcement in order to sufficiently protect consumers. A law that favors
process mandates over substantive controls is less likely to serve consumers. Further, the goal of
such legislation should be to accord business practices with consumers’ reasonable expectations
without forcing consumers through a consent flow like those currently at use in Europe, which
often confusingly conflate both contextual, first-party collection and usage with non-essential
third-party sharing for advertising.
•

If businesses offer consumers choices with respect to privacy protections, can consumers
be provided the right balance of information, i.e., enough to inform the choice, but not so
much that it overwhelms the decisionmaker? What is the best way to strike that balance
and assess its efficacy?

The best way for companies to provide choices without overwhelming the consumer is to accord
data collection, in the first instance, with consumer expectations. If a company wants to engage in
additional, non-contextual data collection or sharing, it should obtain the consumer’s permission
to do so. This request should be relatively rare, as most consumers are unlikely to want unrelated
data collection absent a compelling value proposition.
Furthermore, in order to strike the balance of effective consumer information without
overwhelming the user, companies should avoid the use of user interfaces that deceive or
manipulate users into acting in a way that benefits the company and not the individual. These dark
patterns of design97 can nudge users away from choosing the privacy-protective choices made
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available to them. The Norwegian Consumer Council (NCC) published an in-depth report on the
use of these dark patterns in June 2018, noting that big tech companies like Facebook and Google
utilize tools like “privacy intrusive default settings, misleading wording, giving users an illusion
of control, hiding away privacy-friendly choices, take-it-or-leave-it choices, and choice
architectures where choosing the privacy friendly option requires more effort for the users” in
order to nudge or compel certain actions by the user.98 This is not the first time Facebook was the
focus of criticism due to their use of dark patterns in design: in 2016 Facebook used a consent flow
that made it appear that WhatsApp users’ did not have the opportunity to opt-out by using a hardto-spot alternative button (and a buried opt-out) in order to mask the privacy implications of linking
a WhatsApp account with a Facebook account, which included sharing user data with Facebook
for the purposes of ad targeting.99 Dark patterns like the ones detailed in the NCC’s report are also
used by smaller and medium-sized online service providers or manufacturers in order to steer users
through a consent flow in a way that is beneficial to the company.100
In addition, although lengthy disclosures at the initial point of interaction have not fostered
sufficient consumer understanding, companies should still be required to provide these disclosures
and be more transparent and explicit about their data collection and practices. While few
consumers read privacy policies, detailed disclosures should be written for the groups that already
read them: regulators, reporters, and consumer-protection organizations like Consumer Reports.
All of these entities are engaged in monitoring privacy policies for policy, consumer protection,
and investment purposes and should continue to do so, but with more explicit information at hand.
Today’s policies are often vaguely expansive, providing little reliable concrete information about
companies’ actual practices. A transparency mandate to provide more precise information could
remedy that.
•

To what extent do companies compete on privacy? How do they compete? To what extent
are these competitive dynamics dictated or influenced by consumer preferences, regulatory
requirements, or other factors?

Unfortunately, the digital advertising ecosystem has become more complex in recent years, leaving
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consumers with little information or agency over how to safeguard their privacy. Consumers are
no longer just tracked through cookies in a web browser: instead, companies are developing a
range of novel techniques to monitor online behavior, and to tie that to what consumers do on other
devices and in the physical world. These practices made it difficult for consumers to exact control
on who has access to detailed information about them.
However, in response to long-standing consumer concerns, some market actors have made
significant changes to limit data collection on their platforms in order to compete in the
marketplace on the basis of their privacy protections. Apple, for example, in 2013 introduced a
mandatory “Limit Ad Tracking” setting for iPhone applications, and recently improved that tool
to further limit the information advertisers can receive when the setting is activated.101 Mozilla too
has taken efforts to differentiate its Firefox web browser, by adopting policies to limit cross-site
data collection.102 Services like DuckDuckGo have found some success in marketing themselves
as the tracking-free alternative to larger companies that rely on data for advertising.103 And a
number of private entities have developed ad blockers that stop many online tracking techniques,
such as Disconnect.me, EFF’s Privacy Badger, and uBlock. Industry analysts expect ad blocker
adoption to reach 30 percent this year, led primarily by the youngest internet users.104 The start-up
Brave has also developed browsers that block ads by default, and is exploring alternative web
funding models based on privacy-friendly ads and micropayments of cryptocurrency.105
For its part, Consumer Reports is taking steps to provide more accountability to the market and to
give consumers actionable information about which companies do a better job of privacy. To help
consumers make decisions in the marketplace, Consumer Reports has developed, and is actively
testing products under, the Digital Standard. 106 The Digital Standard is an open standard for testing
products and services for privacy and security. Our testing under the Standard includes
assessments of a company’s stated privacy practices in both its user interfaces and in its privacy
policies, as well as analysis of traffic flows. And the Standard examines such questions as: does
the company tell the consumer what information it collects? Does it only collect information
101
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needed to make the product or service work correctly? And does the company explicitly disclose
every way it uses the individual’s data?107 While we are currently conducting case studies under
the Standard to ensure that the process is scientific and repeatable, we plan to eventually include
privacy and digital security in our comparative testing of products where there is potential market
differentiation. Our ultimate goal is to enable consumers to make better, more informed privacy
choices, and to spur improvements and greater competition among companies on the privacy
safeguards they provide.108
However, this effort, and the ability of any third party to assess the privacy practices of a company,
depends on transparency and specificity of language used in privacy policies that companies
provide. Privacy disclosures are currently not designed to convey meaningful information either
to ordinary consumers or even sophisticated privacy analysts. Therefore, we hope the FTC will
encourage companies to be more transparent about actual data practices in privacy disclosures—
instead of just vaguely asserting broad rights to collect and use data in a privacy policy. The
Commission’s guidance should recognize that privacy policies are not useful means of conveying
information directly to consumers, but they can be studied and monitored by researchers,
regulators, the press, and ratings services such as Consumer Reports. Detailed transparency is
unlikely to be sufficient by itself to safeguard users’ privacy but can introduce information and
accountability to the marketplace.
•

Some academic studies have highlighted differences between consumers’ stated
preferences on privacy and their “revealed” preferences, as demonstrated by specific
behaviors. What are the explanations for the differences?

Consumers’ privacy concerns are contextual and subjective. As we noted in the section above
devoted to answering the question regarding trade-offs, in some cases consumers would be willing
to trade away the privacy of their information for a benefit. But overall consumers do not have the
time or sufficient information to ensure their privacy preferences are being articulated and
respected as they traverse the web.
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Despite the Commission’s efforts to protect consumers, consumers face enormous challenges
navigating today’s marketplace, making it harder than ever to avoid fraud, deception, and other
harms. Every day, they face 24-hour data collection and advertising, phishing attempts, imposter
scams, massive data breaches, highly sophisticated frauds, and confusion about who they can trust.
Although consumers are increasingly interested in protecting their privacy and the security of their
data, they are unable to do so, because it is too time-consuming and hard for consumers to
effectively manage the amount of data that is collected about them.109
In addition, consumers lack robust tools that could effectuate their privacy preferences at scale.
•

Given rapidly evolving technology and risks, can concrete, regulated technological
requirements—such as data de-identification—help sustainably manage risks to
consumers? When is data de-identified? Given the evolution of technology, is the definition
of de-identified data from the FTC’s 2012 Privacy Report workable? If not, are there
alternatives?

While deidentification of consumer data is a valuable goal since it allows companies to extract
value from consumer data while minimizing privacy and security impacts, there should be a higher
standard of deidentification when such data is made public. Currently, the three-part test110 does
not control for situations in which the data is made public. The three-part test should include rules
for situations in which the deidentified data is later made public and these rules should be strong
enough to prevent re-identification in the future. For instance, the test could be expanded to require
that there is no “reasonable foreseeability” that the data could be reidentified.
•

What should the role of the Commission be in the privacy area? What would define
successful Commission intervention? How can the Commission measure success?

The Federal Trade Commission should do the following in the area of privacy to ensure that
consumers are protected:
•

Encourage companies to be more transparent about actual data practices in privacy
disclosures—instead of just vaguely asserting broad rights to collect and use data in a
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•

•

privacy policy. The Commission’s guidance should recognize that privacy policies are not
useful means of conveying information directly to consumers, but they can be studied and
monitored by researchers, regulators, the press, and ratings services such as Consumer
Reports. Detailed transparency is unlikely to be sufficient by itself to safeguard users’
privacy but can introduce information and accountability to the marketplace.
Aggressively enforce against companies that fail to live up to their privacy representations
or offer tools that do not work as described, and continue to use the FTC’s unfairness
authority under Section 5 to pursue out-of-context data collection engaged in without
permission. The FTC has brought many important actions against privacy violations, but
the Commission should continue to press the boundaries of its limited privacy authority to
sufficiently deter practices that frustrate user autonomy and decision-making.
Request Congress to grant the FTC new statutory authority to issue rules around out-ofcontext data collection. The burden to safeguard personal information should not fall
entirely on consumers—large platforms today offer myriad settings with some degree of
control, but they are difficult to manage, offer incomplete protections, and sometimes fail
to work as advertised. New privacy law should dictate that data collection and sharing
practices accord with reasonable expectations and preferences.

Questions About Legal Frameworks
•

What are existing and emerging legal frameworks for privacy protection? What are the
benefits and drawbacks of each framework?

In any privacy law, data minimization should be a leading principle. Data minimization, done
correctly, would redistribute the onus of good data practices onto the company and off of the
consumer. Consumers are already overwhelmed with the number of decisions they are asked to
make. Consumers should be empowered to use products without fear that the service or product
will mine and collect more data than the consumer would reasonably expect. Ever-present pop-up
dialogs and byzantine user controls do not serve users well; instead, consumers should be entitled
to expect that data collection and sharing will be limited to the context of their interactions with
any given company.
Specifically, a business that collects a consumer’s personal information should limit its collection
and sharing of personal information with third parties to what is reasonably necessary to provide
a service or conduct an activity that a consumer has requested. Additional data collection or
sharing should only happen with a user’s clear and informed permission. Such a principle could
have narrow exceptions—such as allowing collection or sharing as is reasonably necessary for
security or fraud prevention. Additionally, some related, operational processing of alreadycollected data should be allowed without bothering the user for permission—such as first-party
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analytics, research, and marketing.111
•

What are the tradeoffs between ex ante regulatory and ex post enforcement approaches to
privacy protection?

The most effective way to improve accountability within organizations is to provide for substantial
external consequences for bad privacy practices. The threat of enforcement should incentivize
companies to develop practices and procedures to best avoid legal liability. That said, a privacy
law may reasonably mandate some degree of internal assessment in order to push companies to
meaningfully assess their data practices. Importantly, however, these process requirements cannot
substitute for strong substantive protections.
•

The U.S. has a number of privacy laws that cover conduct by certain entities that collect
certain types of information, such as information about consumers’ finances or health.
Various statutes address personal health data, financial information, children’s
information, contents of communications, drivers’ license data, video viewing data, genetic
data, education data, data collected by government agencies, customer proprietary network
information, and information collected and used to make certain decisions about
consumers. Are there gaps that need to be filled for certain kinds of entities, data, or
conduct? Why or why not?

Although we do have some laws to protect some kinds of data in the US, those are imperfect and
all the other data is unregulated. And companies are failing to effectively self-regulate their
collection, storage, use, retention, and protection of consumer data. For example, the online
advertising industry worked to implement some self-regulatory measures in order to avoid stricter
regulations from the government. And in 2012, industry representatives committed to honoring
Do Not Track instructions at a White House privacy event.112 However, over the next few years,
as regulatory pressure and the prospect of new legislation faded, industry backed away from its
commitment, with trade groups publicly announcing withdrawal from the industry standard
process at the World Wide Web Consortium.113 Today, seven years after Do Not Track settings
were introduced into all the major browser vendors, few ad tracking companies meaningfully limit
111
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their collection, use, or retention of consumer data in response to consumers’ Do Not Track
instructions. Indeed, today when ad companies do allow users to access to tracking controls these
options do not control for data collection practices but rather serve to put limits on the use of such
data for things like ad practices.
Despite these failures, or perhaps because of them, consumers are aware of the clear gaps in our
privacy laws and greatly desire stronger protections for their data. A January 2017 Consumer
Reports survey found that 65 percent of Americans lack confidence that their personal information
is private and secure.114 And a few months later, a Consumer Reports survey found that this
percentage had raised to 70 percent.115 In addition, a March 2018 survey from Pew Research Center
reported that although the 74 percent of individuals say that it is very important for them to be in
control of who can get information about them, only nine percent of those surveyed believe that
they have “a lot of control” over the information that is collected about them.116
In addition, a Consumer Reports survey found that 92 percent of Americans think companies
should have to get permission before sharing or selling users’ online data.117 Clearly consumers’
privacy concerns have translated into a desire for stronger laws to help them protect their privacy
while online: two-thirds of Americans say that current laws are not good enough in protecting their
privacy and the majority of consumers (64 percent) support more regulation of advertisers.118
In addition to consumers’ desires for more and stronger general privacy protections, consumers
also need privacy protections for the highly personal information they share with their internet
service provider (ISP) in the course of using the service. Most Americans do not believe that
having to give up their personal information to get basic communications service over broadband
is a fair deal.119 There are not enough rules at the local, state, or federal level regulating how ISPs
can make use of their unfettered access to the personal data of their subscribers.120 At the federal
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level, the Commission’s ability to bring enforcement actions against internet service providers
(ISPs) under their Section 5 authority is not a sufficient regulatory regime to ensure that consumers
have control over their private information. Although the Commission can sue companies under
its jurisdiction if they affirmatively mislead the public about their privacy practices, it has no
authority to require ISPs to be: transparent about what personal information they collect and what
they do with it; to ask for individuals’ consent to use or share that information; or to prohibit “take
it or leave it” privacy policies. In addition, since Section 5 of the FTC Act is designed to be broadly
applicable to all interstate commerce, privacy protections under Section 5 must fit the mold of
essentially all sectors of the economy and cannot speak to the specific challenges and issues posed
by the unique broadband market that has historically been regulated by the Federal
Communications Commission.
Although there is some disagreement on whether a comprehensive privacy law would be the
appropriate solution to the many privacy concerns that consumers face,121 the broadband internet
industry is a prime example of the need at least for some sector-specific privacy rules. Because of
their unique relationship with consumers and the comprehensive—and currently unavoidable—
nature of their data collection, ISPs warrant dedicated rules to limit their collection and use of
customer internet behavioral data for advertising and related purposes. Consumers Union strongly
encourages the adoption of privacy and security rules governing broadband ISPs. Since the repeal
of the Federal Communications Commission’s (FCC) broadband privacy rules, consumers’ online
communications are afforded less privacy protection than traditional telephonic or paper
communications. Therefore, it is vital that broadband privacy protections are reinstated.
Broadband privacy protections are necessary because individuals depend on the internet, ISPs have
a unique and all-encompassing view of consumer data through their online gatekeeper role, and
consumers greatly value their privacy,122 yet lack agency to effectuate their preferences due to a
data. Matt Keiser, For Telecoms, The Adtech Opportunity is Massive, EMARKETER (Jan. 18, 2017),
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non-competitive ISP marketplace.123
•

Other than explicit statutory exemptions, are there limitations to the FTC’s authority to
protect consumers’ privacy? If so, should they be removed? Why or why not? Should more
limitations be implemented? Why or why not?

•

If the U.S. were to enact federal privacy legislation, what should such legislation look like?
Should it be based on Fair Information Practice Principles? How might a comprehensive
law based on Fair Information Practice Principles account for differences in uses of data
and sensitivity of data?

Consumer Reports continues to support broader legislation that would provide increased
protections for consumer data security and privacy.124 We urge the FTC to renew its support for
stronger, clearer authority in this area as well. Such a law should require:
• Clear information about data practices;
• Simple and easy-to-use consumer choices;
• The collection and retention of only the data necessary—and the disposal of old data;
• Explicit mandate to use reasonable security practices;
• Ways for consumers to get easy access to their information; and
• Strong enforcement tools to ensure accountability.125
Unfortunately, legal protections at the federal level are currently getting weaker.126 In response,
the states are leading the way on advancing legislation to safeguard consumer privacy and security.
For example, the recently passed California Consumer Privacy Act127 will give consumers control
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over the sale of their data, in addition to new access and transparency rights.
Just as states have determined the legal landscape for data breach notification,128 states seem poised
to set more comprehensive standards for security and data privacy. While Consumer Reports
supports many of these state legislative initiatives, a strong federal law ensuring privacy and
security protections for all personal data is still needed. Importantly, however, federal legislation
should serve as a floor—not a ceiling—for legal protections, and should allow the states to
continue to iterate over time to protect their citizens’ personal information. Federal legislation must
not simply codify weak rules while preventing the states from imposing more meaningful
protections.
•

Does the need for federal privacy legislation depend on the efficacy of emerging legal
frameworks at the state level? How much time is needed to assess their effect?

A federal law should be complementary to any action at the state level to protect the privacy and
digital security of their residents. As we noted above, a federal privacy law should not preempt
stronger state laws. States have always been our “laboratories of democracy”129 and should be
permitted to create stronger laws to protect their consumers from new and emerging threats.
However, Americans across the country need and desire a federal data privacy law that gives them
control over their privacy and digital lives now. Such an important consumer protection should not
be delayed in order wait for states to pass laws and implement new policies. Congress should
respond to the series of serious data privacy and security breaches over the last two years and act
to protect their constituents. In addition, we urge Congress to provide full funding and resources,
along with rulemaking authority, to the Commission in order to ensure consumers are proactively
protected from such harms.
•

Short of a comprehensive law, are there other more specific laws that should be enacted?
Should the FTC have additional tools, such as the authority to seek civil penalties?

We encourage states to continue to protect their citizens by passing new laws that expand
safeguards for consumers. Consumer Reports supports the expansion of tools under the FTC’s
disposal, including rulemaking authority and civil penalties.
The Commission currently lacks sufficient remedial tools to fulfill its consumer protection
mandate and to deter illegal conduct, and we strongly support additional powers—most notably
civil penalty authority—to augment its current authority. Today, when a company commits an
https://consumerfed.org/testimonial/consumer-and-privacy-groups-urge-california-lawmakers-not-to-weakenrecently-enacted-privacy-rules/;
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CALIF.
STATE
LEGISLATURE,
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actionable privacy or security violation under Section 5 of the FTC Act, the Commission does not
have the ability to obtain penalties from the company. Nor in most cases is restitution an
appropriate remedy, as privacy harms or security risks are difficult to quantify and, while possibly
substantial in aggregate, may be relatively small in any individual case. The FTC has ordered the
disgorgement of ill-gotten gains in some cases,130 and should expand its use of that authority in
lieu of the ability to obtain penalties. However, even in those cases, a company must only cede
what it gained directly from its bad behavior, which hardly serves as a sufficient deterrent to others
given the relatively small chance of an FTC action. Certainly, the costs of defending an FTC action,
the incumbent loss of customer goodwill, and the cost of implementing a compliance program are
non-negligible, but in all they are still insufficient to deter rational actors from engaging in
unlawful anti-consumer behaviors: the uncertain application of Section 5 in privacy and security
matters, along with the relative unlikelihood of enforcement, are hardly outweighed by the weak
consequences if they are caught.
The Federal Trade Commission should be granted civil penalty authority for all Section 5
consumer protection matters, and granted comparable authority in any new privacy and security
statute. The way that penalties are assessed for violations of trade regulations is, the appropriate
model for other FTC penalties. Penalties should be assessed per violation—or per person
affected—not based on the number of days on which a violation has occurred, as has been proposed
in some legislation. The latter would lead to obviously perverse results—a company could
deliberately share or publish to the world all its customer records just for one day, with disastrous
results. Nor should the FTC’s penalty authority be subject to a hard, monetary cap, as has also
been proposed in some legislation. The appropriate penalty for a small business is obviously very
different than it should be for a giant company such as Google or Facebook; a cap would only
favor the largest companies and most harmful violations, and thus weaken a law’s deterrent and
retributive effect as to them. Instead, the penalty amount should be reasonably tied to factors such
as the nature of the violation, the types of data compromised, the willfulness of the behavior, and
the size of a company, as well as its ability to pay.
•

How should First Amendment norms be weighed against privacy values when developing
a legal framework?

Collection restrictions should be broad, and not purpose-specific, in order to avoid discriminating
against certain kinds of activities.131 The First Amendment argues for a collection limitation (i.e.,
data minimization) rather than a use restriction because once another individual knows information
about a person, they have an interest in having the freedom of speech in voicing this knowledge.
However, if an individual does not have such information, the First Amendment is less implicated.
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Therefore, the First Amendment encourages a limitation on collection.

Thank you for the opportunity to comment in advance of the February 12-13, 2019 Consumer
Privacy hearing. If you have any questions, please feel free to contact us at 202.462.6262.
Sincerely,
Katie McInnis
Policy Counsel
Consumer Reports
1101 17th Street NW, Suite 500
Washington, DC 20036
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