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Executive Summary

As federal policymakers contemplate changes to the health care system, few
understand more what is at stake for consumers and insurance markets than
state insurance regulators. To date, nearly all proposals to replace or amend

the Affordable Care Act (ACA) would give significant flexibility to state

officials and rely heavily on implementation by state insurance regulators.

As the leading authorities on insurance regulation, we encourage state insurance regulators
and the National Association of Insurance Commissioners (NAIC) to offer your counsel

to policymakers as changes are contemplated to help ensure that further reforms, if enacted,
do no harm to consumers, minimize market disruption, and maintain common-sense
consumer protections. Doing so is critically important to the millions of individuals and
families we represent, especially low-income consumers and individuals with high-risk
medical conditions.

Like you, we are highly concerned about nongroup market destabilization if the ACA is
repealed without a responsible replacement plan in place, if the House prevails in House v.
Burwell, if the Trump Administration terminates funding to reimburse insurers for cost-
sharing reductions or opts not to enforce the individual mandate, or if risk mitigation
programs are not fully funded. If any of these occur, millions of consumers are expected to
drop their coverage, leading to significant premium increases, threats to insurer solvency,
withdrawals from the marketplaces or individual market, and, potentially, the collapse of
state insurance markets.

This report discusses the need for consumers to access high-quality health insurance prod-
ucts—regardless of whether and how changes are made at the federal level—and the likely
impact that some proposed ACA replacement policies will have on state insurance markets
and consumers. We also describe the progress that has been made in reducing the uninsured
rate since 2010 and identify guiding principles that we urge policymakers to apply when
considering further changes to the market.
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We hope this report will serve as a tool and resource as you advise federal policymakers, work

with your state legislature, and continue to exercise your long-standing authority to protect
consumers in your state. Highlights from the report include the continued need to:

»

»

»

Ensure Access to Coverage. Previous state experience suggests that efforts to scale
back preexisting condition exclusion protections—to, for instance, apply only to
individuals who maintain continuous coverage or obtain coverage through a high-risk
pool—are unlikely to adequately cover the millions of people with preexisting condi-
tions who gained coverage through the ACA since 2010.

Promote Affordability. Consumers depend on a functional individual insurance
market to keep premiums stable. Federal changes that would make coverage unafford-
able for the vast majority of consumers risk chaos in state insurance markets. The
repeal of funding for Medicaid expansion or changes to the federal financing structure
of the Medicaid program would further disrupt state insurance markets.

Provide High-Quality Coverage. Changes that reduce the comprehensiveness of
coverage or undermine the authority of state regulators to enact or enforce consumer
protections would hurt consumers and result in higher out-of-pocket costs, higher
medical debt, and consumer confusion.

Given ongoing and dynamic federal-level discussions about potential changes to the ACA,
this report does not include an exhaustive analysis of all proposed ACA replacement policies,

and the omission of any particular proposal does not mean we do not have concerns about its

impact on consumers. We are concerned, for instance, about emerging issues, such as proposed
tax credits that would no longer adjust for people’s income and geographic differences in
premiums, revisions to the essential health benefits package requirements, and other proposals.

As consumer representatives to the NAIC, we stand ready to support you in protecting the

consumers in your state, and we thank you for the opportunity to provide consumer-focused

input on critical health policy issues.
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Introduction

State insurance regulators have long played a significant role in

health reform efforts and will continue to do so if there are

changes made to the ACA. As Congress contemplates changes,
we note that nearly all replacement proposals would rely heavily on imple-
mentation and oversight by state insurance regulators. Regulators may, for
instance, need to develop new risk mitigation programs or adjust oversight
and regulatory processes to enforce new or changing standards. State
legislators may also need to amend state law to align with new federal rules
or adopt (if a state has not yet done so) essential market reforms that may
or may not be included in a federal replacement plan. At the same time,
state insurance regulators will continue to play a primary role in addressing
market instability and any effects, including insurer withdrawal and con-
sumer confusion, which may result from a transition away from the ACA.

As Congress and the Trump Administration contemplate broad changes to the health care
system, we understand the important role that state insurance regulators play in ensuring that
health insurance meets the needs of consumers. Your expertise in overseeing state regulatory
systems—and your experience in implementing and adjusting to significant federal changes
over the past seven years—will be critical to ensuring that the consumers you serve have
access to the high-quality health insurance products they need.

We encourage you, the leading authorities on insurance regulation, to offer your counsel to
federal policymakers to help ensure that any reforms, if enacted, do no harm to consumers,
minimize market disruption, and maintain common-sense consumer protections. Many state
insurance regulators and governors—in states that include Alabama, Arizona, California,
Montana, Nevada, Ohio, Utah, and Washington—have already raised concerns about the
impact of ACA repeal on state economies and insurance markets without a replacement plan
in place. In letters to Congressional leaders, these state policymakers emphasized the need for
greater state autonomy and flexibility; the elimination of federal and state regulatory overlap;
more robust marketplace stabilization and risk mitigation programs; a significant transition
period to implement changes; and additional state-level consumer protections, such as state
regulation of air ambulances.
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The NAIC will continue to play a significant leadership role in health reform efforts and has
offered its expertise to federal policymakers. The NAIC played a major role in implementing
the ACA. Over the past seven years, the NAIC has adopted or amended 18 model acts and
regulations; published five white papers; submitted nearly three dozen comments to Congress
and federal agencies; revised and expanded the System for Electronic Rate and Form Filing
system; and extensively revised financial reporting standards and market conduct review
standards. As the regulatory and standard-setting body for state insurance regulators, the
NAIC will influence ongoing federal and state policy discussions and, ultimately, the
decisions that states make in pursuing any new health reform models. NAIC standards also
serve as a benchmark for consumer protections.

As consumer representatives to the NAIC and advocates for consumers, including low-in-
come consumers and individuals with high-risk medical conditions nationwide, our shared
goal is to ensure that the millions of individuals and families we represent have access to
comprehensive, affordable health coverage in every state. This report discusses the continued
need for consumers to be able to access high-quality insurance products—regardless of
whether and how changes are made at the federal level—and the likely impact that some
proposed ACA replacement policies will have on state insurance markets and consumers.

Because federal-level discussions about potential changes to the ACA are ongoing, there may
be additional ACA replacement proposals that adversely impact consumers. The omission of
any particular proposal from this report does not mean we do not have concerns about its

impact on consumers. We look forward to continuing to represent the interests of consumers

on these issues before the NAIC.

We hope this report will serve as a tool and resource as you advise federal policymakers,
work with your state legislature, and continue to use your long-standing authority to protect
consumers in your state. As consumer representatives to the NAIC, we stand ready to
support you and thank you for the opportunity to provide consumer-focused input on health
policy issues.
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o

When asked
about health care
priorities in 2017,
67% of consumers
believe that the
top priority
should be to
lower out-of-
pocket costs.

What Consumers Want

Consumers across the ideological spectrum share the same
o concerns when it comes to private health insurance. Most are
anxious about higher premiums and cost-sharing, getting
ﬂ.g o .
~a and maintaining coverage, whether they will have affordable
access to the benefits and prescription drugs they need, balance billing for
out-of-network care, and continued access to their doctors.! So, unsurprisingly,
consumers want policymakers to help keep out-of-pocket costs low, lower
the cost of prescription drugs, ensure that benefits are comprehensive, elim-
inate balance billing, improve network adequacy, and make their insurance
much more understandable.? Recognizing that many of these concerns are
long-standing needs, the NAIC continues to serve as a forum for regulators
and interested parties to address these issues.

Studies show that most consumers also value market protections and rules that require everyone
to be treated fairly by insurance companies (Exhibit 1). Regardless of opinions about the ACA,
many of the law’s major provisions continue to be viewed favorably even across party lines,
including the extension of dependent coverage up to age 26, coverage of preventive services
without cost-sharing, marketplaces that provide financial help to low- and moderate-income
consumers, and the option for states to expand their Medicaid program to cover more uninsured
adults.”> Consumers also highly value comprehensive benefits, such as the coverage of prescrip-
tion drugs, mental health care, substance use disorder treatment, and maternity coverage.

At the same time, consumers are skeptical of products like high-deductible health plans and
tax-preferred savings accounts. In recent focus groups among people who voted for President
Trump in Michigan, Ohio, and Pennsylvania, consumers almost universally rejected the value
of these products, voiced fears about becoming uninsurable, and expressed anxiety about

the chaos that could result if the ACA is repealed without a replacement plan in place’ Some
also recounted positive experiences with marketplace coverage, noting that their plans were
affordable and improved in cost over time; others wanted greater simplification of health plan
choices and transparency from insurance companies.® Many of these concerns are shared by
a majority of consumers: when asked about health care priorities in 2017, 67% of consumers
believe that the top priority should be to lower out-of-pocket costs.”
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EXHIBIT 1
Americans’ Opinions of Market Reforms, November 20164

PERCENT WHO SAY THEY HAVE A FAVORABLE TOTAL DEMOCRATS INDEPENDENTS REPUBLICANS
OPINION OF EACH OF THE FOLLOWING
PROVISIONS OF THE ACA:

Allows young adults to stay on 85% 90% 85% 82%
their parents’ insurance plans

until age 26

Eliminates out-of-pocket costs 83% 89% 83% 77%

for many preventive services

Creates health insurance exchang- 80% 90% 80% 72%
es where small businesses and

people can shop for insurance and

compare prices and benefits

Provides financial help to low- and 80% 91% 81% 67%
moderate-income Americans who

don’t get insurance through their

jobs to help them purchase coverage

Gives states the option of expand- 80% 90% 79% 67%
ing their existing Medicaid program

to cover more low-income, unin-

sured adults

Prohibits insurance companies 69% 75% 65% 63%
from denying coverage because of
a person’s medical history

Requires employers with 50 or 60% 83% 60% 45%
more employees to pay a fine if
they don’t offer health insurance

Requires nearly all Americans to 35% 57% 30% 21%
have health insurance or else pay
a fine

Overall, consumers are afraid that they will be unable to afford health insurance for
themselves and their families—and they want better coverage that is more affordable.
To address these concerns, any federal or state replacement plan for the ACA should help
lower out-of-pocket costs while ensuring that consumers have continued access to the
comprehensive coverage and benefits that they need.
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Significant Progress Has Been Made Under the ACA

The United States has made significant gains since the law
was enacted in 2010 (Exhibit 2). Uninsured rates are at historic
lows, most consumers are satisfied with their marketplace

coverage, and the burden of uncompensated care on
providers, states, and localities has been significantly reduced (Exhibit 3).

Expansion of access to good-quality health insurance helps consumers and the health care
system. Insured consumers can take advantage of preventive services and better manage their
chronic conditions, leading to improved health outcomes. Peer-reviewed research shows that
uninsured and underinsured people are more likely than those with comprehensive health
insurance to be diagnosed with cancer at a more advanced stage when treatment is costlier
and patients are more likely to die from the disease.® Insured consumers are also better
insulated from high medical costs than uninsured consumers who receive less care, have
higher medical debt, and have worse health outcomes.” For instance, studies show that people
living with HIV who are enrolled in qualified health plans under the ACA are better able to
control their disease and have higher viral suppression rates (84.6%) compared to those who
are uninsured (78.6%)."° Continued coverage gains also benefit the health care system: with
more people insured, policymakers can prioritize other health care needs such as reducing the
cost of health care for consumers, improving the quality of care, and expanding access to
primary care while aiming to achieve universal coverage.

There are ways that the ACA can be improved to work better for consumers, particularly for
consumers with moderate to higher incomes, and we encourage Congress to explore bipartisan
solutions to making health care more affordable by, for instance, making subsidies more
generous, correcting the family glitch, and addressing rising prescription drug costs. However,
the data cited, along with consumer polling, indicate that the ACA has largely met its goal of
reducing the number of uninsured Americans and improving the quality of private health
insurance. As discussed in the next section, policymakers should ensure that any changes to
federal law or financing maintain these coverage gains and consumer protections.
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EXHIBIT 2

ACA Significantly Improved State Insurance Rates, 2009-2015

Before ACA, Most States Below 85% Coverage
Health insurance coverage range, non-elderly, 2009

After ACA, Most States Above 90% Coverage
Health insurance coverage range, non-elderly, 2015

Source: Center on Budget and Policy Priorities Analysis of American Community Survey Data
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EXHIBIT 3

Gains Under the ACA

« Historically low national uninsured rate. Between 2010 and 2015, the uninsured rate
among the nonelderly population in the United States dropped from 18.2% to 10.5%, the
lowest rate in decades."” Coverage gains were particularly significant after the ACA’s
coverage reforms went into effect in 2014.12

« Fewer uninsured adults in every state and fewer uninsured children in 28 states. Between
2013 and 2015, the percentage of uninsured adults fell in every state and DC, with decreas-
es of at least 3% in all but two states.” During the same period, the number of uninsured
children dropped by at least 2% in 28 states.™

« High consumer satisfaction among marketplace enrollees. Multiple studies have found
that marketplace enrollees are happy with their plans. Two-thirds—68%—of marketplace
enrollees rated their 2016 coverage as “excellent” or “good.”™ A separate study found that
77% of adults with marketplace coverage in 2016 were very or somewhat satisfied with their
plan; 66% rated their coverage as good, very good, or excellent.’®

« Reduced medical debt. The number of Americans reporting that they had trouble paying
their medical bills or paying off medical debt fell from 75 million in 2012 to 64 million in
2014, the first time that there was a decline in this indicator since the question was asked
in 2005.”7

* Improved consumer access to care. Between 2013 and 2015, the percentage of adults who
reported that they had not gone to the doctor when needed because of costs dropped by
at least 2% in 38 states and DC, and 61% of marketplace and Medicaid enrollees reported
using their insurance to get care they would not have been able to afford or access prior
to enrolling.’®

« Declines in uncompensated care. Uncompensated care fell by $6 billion—from $34.9 billion
in 2013 to $28.9 billion in 2014—representing a 17% drop nationwide.’” Nearly all of this
decline occurred in states that had expanded their Medicaid programs.2°

< Employment opportunities among individuals with disabilities. Individuals
with disabilities are significantly more likely to be employed in states that expanded
their Medicaid program.? The number of uninsured adults with disabilities also declined
significantly—from 3.7 million to 1.9 million—between 2010 and 2015.22
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Policymakers Should Avoid Market Disruption and
Maintain Coverage Gains and Consumer Protections

Given the importance of health insurance to the consumers
‘ we represent, we are deeply concerned about the possibility of
v changes in federal law or financing that would reduce the
B  Lumber of Americans with health coverage. This concern—
along with concerns about a loss of consumer protections, economic losses,
and higher uncompensated care—are outlined in Exhibit 4.

We are particularly concerned about market destabilization—including insurer withdrawal
from the marketplaces or individual market and effects on issuer solvency—and the resulting
disruption as consumers lose access to the benefits, providers, and prescription drugs they
depend on. As outlined by the American Academy of Actuaries in a recent letter to Congress,
these concerns about market destabilization remain even if Congress adopts a multi-year
transition period before any changes to the ACA go into effect.”

Congress may, for instance, choose to try to repeal major components of the ACA—such as
the individual and employer mandates, marketplace subsidies, and Medicaid expansion—
through a budget reconciliation bill as they did in the Restoring Americans’ Healthcare
Freedom Reconciliation Act of 2015 which was ultimately vetoed by President Obama. If
Congress pursues a similar pathway now, an estimated 18 million consumers would become
uninsured in the first plan year, premiums in the nongroup market would be up to 25%
higher, and half of the nation’s population would have no participating insurer in the
nongroup market in the first year after the repeal of marketplace subsidies.?* Partial repeal of
the ACA would immediately trigger adverse selection in the individual market: premiums
would increase significantly, an estimated 4.3 million people would drop their coverage, and
insurers would suffer $3 billion in financial losses leading them to withdraw from the
individual market or hike premiums for the enrollees who remain.”

Disruption to state markets would accelerate over time. Eventually, full or partial repeal of
the ACA would result in virtual collapse of the individual market: enrollment in the individ-
ual market nationwide (both inside and outside the marketplaces) would drop from 19.3
million today to 1.6 million people by 2019.° An estimated 27 million Americans would lose
their coverage if marketplace subsidies and Medicaid expansion were to be eliminated.”
Similar widespread disruption is likely if the House prevails in House v. Burwell or if federal
regulators terminate funding to reimburse insurers for cost-sharing reductions, threatening
insurer solvency and likely causing insurers to exit the marketplaces or withdraw from the
individual market entirely.?®
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EXHIBIT 4

Risks of Wholesale Repeal of the ACA

« Significant increase in number of uninsured Americans. Partial repeal of the ACA would
result in nearly 30 million more uninsured people in 2019 relative to current law.?° This
would more than double the total number of uninsured people to 58.7 million.3° Even if
Congress opts to delay full repeal or replacement of the law, 4.3 million people would
lose insurance immediately due to market destabilization.®

* Destabilization of state insurance markets. Repeal of some or all of the ACA would
destabilize individual insurance markets immediately. Eliminating the individual mandate
would increase premiums by 25%.%? Eliminating existing premium tax credits would further
diminish enrollment. Even with a transition period, these changes could result in insurers
withdrawing from the market, higher premiums, and a death spiral.33

¢ Return to medical underwriting for preexisting conditions. As many as 133 million people
have a preexisting health condition that would limit their access to coverage under pre-ACA
medical underwriting standards.** Other studies have found that up to 52 million adults—
27% of all adults—would be uninsurable under pre-ACA underwriting rules, with millions
more forced to face higher premiums, exclusions, or other limitations because of a preexist-
ing condition.®> As discussed below, continuous coverage requirements and high-risk pools
would likely do little to address this concern.

* Private sector job loss. Repeal of the ACA’s subsidies and Medicaid expansion, without
a replacement plan, would result in a $140 billion loss in federal funding for health care in
2019, leading to the loss of 2.6 million jobs mostly in the private sector.’® Without a replace-
ment plan in place, state economic losses could rise to $1.5 trillion in gross state products
and a $2.6 trillion reduction in business output from 2019 to 2023.%7

* Widespread consumer disruption. Repeal of the ACA would result in a significant volume
of complaints and questions for state regulators as consumers experience or fear changes
to their coverage. Consumers may also lose access to critical essential health benefits
they have come to depend on—such as maternity coverage, mental health care, substance
use disorder services, habilitative services, and prescription drug coverage—and half of the
nation’s population would live in an area with no participating insurer in the nongroup
market in the first year after the marketplace subsidies are eliminated.3®

* Higher uncompensated care. All states would lose significant federal funds if the ACA is
repealed, and the demand for uncompensated care would increase by $1.1 trillion nation-
wide between 2019 and 2028.3° Partial repeal would result in the loss of nearly $400 billion
in hospital revenues alone between 2018 and 2026.4° State and local governments and
health care providers would have to bear this cost, contributing to state budget crises and
shuttered health care facilities.
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Our concerns about market disruption are heightened by the fact that Congress has yet to
coalesce around a single plan for changing the ACA. This uncertainty limits the ability of
state insurance regulators, state legislators, governors, the NAIC, and the insurance industry

to stabilize insurance markets or review and develop new products. At the same time,
consumer advocates and agents and brokers are limited in their ability to address consumer
needs or adequately inform consumers about new rights or responsibilities. During this period

of uncertainty, we urge state insurance regulators and the NAIC to prioritize continued

consumer access to good-quality, affordable health insurance by observing these key principles:

»

»

»

»

»

Insure the same number of consumers with the same quality of coverage.

More than 20 million consumers have gained coverage under the ACA, and millions
more have benefited from new comprehensive benefits and cost-sharing protections.
Any future federal or state reform should insure at least the same number of people
as currently have health insurance—no consumer should be made worse off by
losing their coverage—and coverage should be at least as comprehensive and
affordable as it is under the ACA.

Maintain critical consumer protections. The individuals and families we represent
cannot go back to a system that leaves tens of millions of Americans uninsured or
underinsured because of coverage denials, discriminatory rates, exclusions for
preexisting conditions, lifetime and annual dollar limits, less-comprehensive benefits,
coverage exclusions, or unlimited out-of-pocket costs. New federal or state reforms
should not leave consumers worse off relative to current protections under the ACA.

Minimize market disruption. Making significant changes to coverage, especially
without a responsible replacement plan in place, will jeopardize the coverage that
millions of Americans depend on. Policymakers should prioritize a stable insurance
marketplace, avoid market destabilization and disruption, and help ensure that
consumers have continued access to the benefits, providers, and prescription drugs

they need.

Do not undermine state consumer protections or regulatory authority.

Federal changes should not restrict state regulation of insurance markets or under-
mine the authority of regulators to enact or enforce state-level consumer protections.
State insurance regulators are best-positioned to enforce state standards and protect
their residents.

Ensure that consumers are well-informed of changes in advance and promote
continued transparency, accountability, and consumer assistance. Consumer
health insurance literacy remains low nationwide. Significant changes to the ways
consumers purchase health insurance will require a long transition period to educate
and inform consumers of their new coverage options, rights, and responsibilities.
Consumers should also have continued access to the tools and resources they have
come to rely on, including marketplace websites, hotlines, and in-person assistance
through consumer assistance personnel.
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The Impact of Proposed Changes on Consumer
Access to Affordable, High-Quality Coverage

Based on the principles cited above, this section discusses the

”’ﬂ‘i need for stable insurance markets that deliver high-quality
y

health insurance, our concerns about some proposed federal
' changes, and the likely impact that proposed changes would
have on state insurance markets and consumers. The proposals identified
below reflect a non-exhaustive list of potential federal changes, and additional
ACA replacement proposals may arise that adversely impact consumers. The
omission of any particular proposal from this report does not mean we do not
have concerns about its impact on consumers, and we look forward to continu-
ing to represent the interests of consumers on these issues before the NAIC.

ENSURING ACCESS TO COVERAGE FOR CONSUMERS IN EVERY STATE

The individuals and families we represent will face dire health and financial consequences if
our nation returns to a system that leaves tens of millions of people without access to health
insurance. Below, we highlight consumer needs and policy concerns to consider as the NAIC
and its members advise Congress and the Trump Administration, work with state legisla-
tures, and strive to protect consumers.

A return to incompletely funded high-risk pools would result in higher uninsured
rates and substantial costs to state budgets and consumers.

High-risk pools are unlikely to adequately cover the millions of people with preexisting
health conditions who gained coverage through the ACA since 2010. Past experiences with
high-risk pools are instructive for understanding how consumers with preexisting medical
conditions fare in these programs. In 2008, only about 5% of those eligible for high-risk
pools were enrolled.”! By 2011, only about 226,000 people in the 35 states that operated
high-risk pools were enrolled in these programs.** Those who did often faced preexisting
condition exclusions, lifetime dollar limits, premiums up to 250% of standard rates, and
deductibles as high as $25,000.* These experiences suggest that high-risk pools will fall far
short of ensuring that people with significant health care needs can access coverage that is
adequate and affordable.
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In recent letters to Congressional leaders, insurance commissioners raised concerns about the
viability of returning to high-risk pools to cover individuals with expensive health care needs.
Commissioners cited past experiences with high-risk pools as a way to isolate high-risk
individuals instead of spread costs across a population, which results in high per-enrollee
costs that are difficult to finance.* In California in 2009, for instance, the pre-ACA high-risk
pool covered only about 7,000 Californians who faced premiums up to 37.5% higher than
standard rates and coverage with a three-month preexisting condition exclusion period, an
annual limit of $75,000, and a lifetime limit of $750,000.® Commissioners also noted that
high-risk pools were difficult to administer and have relatively high administrative costs for
the number of enrollees: in California in 2011, the pre-ACA high-risk pool received $47.6
million in premiums but had $70.3 million in expenses, resulting in a $22.7 million loss.“¢

California’s experience held true across the country, where high-risk pools resulted in substan-
tial costs to state budgets and consumers. In 2011 alone, net losses for the 35 state-based
high-risk pools were over $1.2 billion.” To be viable, a high-risk pool would require a large
and sustainable source of funding. In the past, premiums paid by enrollees—even when up to
250% of standard rates—covered only about half of the cost of operating these pools.*® The
remainder of funding came from public support such as state general revenues and carrier
assessments. In a recent issue brief, the American Academy of Actuaries noted that high-risk
pools have been used to facilitate coverage for some high-risk individuals in the past but
“enrollment has generally been low, coverage has been limited and expensive, they require

external funding, and they have typically operated at a loss.™

If ACA replacement proposals include high-risk pools but do not include sufficient and
sustainable funding for them nationwide, states will be forced to fund the pools themselves or
impose even harsher restrictions that limit access to care. States may, for instance, need to cap
enrollment, increase premiums beyond what many people can afford, exclude coverage of
people’s preexisting conditions, or only offer coverage with severe limitations. As noted above,
prior high-risk pool coverage came with high premiums, limited benefits, deductibles as high
as $25,000, and annual benefit caps as low as $75,000.%° If state high-risk pools were to adopt
similar restrictions in the future, consumers with health conditions would experience higher
uninsured rates, delayed care, adverse health outcomes, and medical debt.

As an alternative to high-risk pools, policymakers could direct the funding that would have
supported external high-risk pools toward a reinsurance program that reimburses plans for the
costs of high-risk enrollees. Alaska has already pursued this option to help stabilize its
individual market—with one study suggesting that premiums in the individual market in
2018 will be 20 percent lower with the state’s reinsurance than without it—and some state
insurance commissioners have already come out in support of reinsurance programs in lieu

of high-risk pools.”
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Coverage for preexisting conditions and access to affordable coverage is critical
for all Americans, not just those who can maintain continuous coverage.

Requiring insurers to cover preexisting conditions is among the ACA’s most popular benefits.
A return to pre-ACA market rules could affect an estimated 52 million adults—27% of all
adults—who would likely be uninsurable under previous medical underwriting standards.>
Millions more would be refused coverage or face higher premiums, exclusions, or other
limitations under pre-ACA underwriting rules.”® We are, therefore, concerned about efforts
to scale back preexisting condition exclusion protections to apply only to individuals who
maintain “continuous coverage.” We are also concerned about a recent continuous coverage
proposal that would require insurers to impose a premium surcharge of 30% on people who
have a gap in coverage and then attempt to access a plan in the individual or small group
market. This would actually run the risk of fueling adverse selection, rather than mitigating it.

Continuous coverage requirements are not new and have been in place under some circum-
stances since 1996 (and even earlier in some states). Although these requirements offer some
consumer protections, benefits are only available to individuals who a/ready have health
insurance. As a result, these requirements do nothing to ensure that uninsured consumers,
especially those without access to group coverage, can obtain coverage for preexisting conditions.

Continuous coverage requirements also do not account for a host of scenarios where personal
or financial hardships—such as being unable to afford coverage while unemployed, losing
health insurance through divorce or death of a spouse, caring for a sick family member, or
facing foreclosure—could force an individual into a temporary coverage gap. Such gaps are
common for consumers due to changes in employment or family circumstances: between
2004 and 2007, 36 percent of Americans—89 million people—went without coverage for at
least one month.’* Of these individuals, about one-quarter lost their coverage more than once.
These gaps in coverage were observed even during times of economic growth and relative
prosperity prior to the 2008 recession. A more recent study found that 44 million consumers
with a preexisting condition—nearly one-third—did not have health insurance for at least
one month between 2013 and 2015. Of these, about 87% went without coverage for three
months or more.

We agree with the need for strong incentives that encourage all Americans to enroll in health
insurance and remain insured: insurance markets cannot function effectively while covering
all individuals regardless of health status without such incentives. These incentives—whether
through continuous coverage requirements, late enrollment penalties, or waiting periods—
should not, however, create undue harm to consumers” health and longer-term ability to
obtain health insurance. The American Academy of Actuaries also recently noted that
incentives such as late enrollment penalties would be challenging to implement and that
continuous coverage requirements could, in effect, return to a pre-ACA environment where
healthy individuals would have an incentive to undergo underwriting while less healthy
individuals would face higher premiums and less generous or no coverage options.”®

Consumers who cannot maintain continuous coverage should not face medically underwrit-
ten premiums and preexisting condition exclusions—or be denied coverage altogether. Under
continuous coverage proposals, these penalties would extend for a significant period of time,
limiting consumer access to coverage and care when they need it most. The same is true for
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late enrollment penalties or waiting periods: these types of incentives typically increase the
cost of coverage, which further incentivizes consumers to delay enrollment, and permanently
penalizes consumers. Although the individual mandate is unpopular (and may need to be
modified to be more effective), it imposes fewer long-term consequences to consumer health
and well-being because its penalty is limited to the tax year and consumers have an annual
open enrollment opportunity to obtain coverage.”’

If policymakers adopt new incentives—especially ones with implications as serious as a
12-month 30% premium surcharge, other late enrollment penalties, or waiting periods—
consumers are likely to need significant assistance in understanding these new rules and
consequences. Federal and state policymakers should be prepared to fund ongoing education
and outreach efforts to explain major changes and to ensure that consumers can make fully
informed decisions about their coverage options.

PROMOTING AFFORDABILITY FOR CONSUMERS IN EVERY STATE

The millions of individuals and families we represent are anxious that they will be unable to
afford health insurance and health care for their families if the ACA is repealed and the
Medicaid program is restructured. In considering any ACA replacement plans, Congress
should address this concern by reducing consumer out-of-pocket costs and ensuring that
millions of Americans are not underinsured. Below, we highlight consumer needs and policy
concerns to consider as you advise federal and state policymakers and protect consumers in
your state.

Policymakers should prioritize market stability through continued market rules
and financial assistance for consumers.

Coverage gains were particularly high after the ACA’s most significant market reforms went
into effect in 2014.”° These reforms, such as guaranteed issue and the ban on preexisting
condition exclusions, were new for the vast majority of states and ushered in new protections
that improved the quality of coverage.

These protections, however, are only one of three key components of the ACA’s interlocking
structure, alongside premium and cost-sharing subsidies and the individual mandate. If the
two latter components are eliminated, there is a significant risk that state individual health
insurance markets will collapse as millions of healthy consumers drop coverage, leading to
premium increases of up to 25% for remaining enrollees and, potentially, a death spiral. That
was the experience in a number of states—such as Kentucky, New York, and Washington—
that tried to adopt market reforms without financial help or financial penalties.®® These
efforts largely failed, resulting in the near collapse of some state individual markets. State
markets could similarly collapse if the House prevails in House v. Burwell or if federal
regulators terminate funding to reimburse insurers for cost-sharing reductions or opt not to
enforce the individual mandate.
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Consumers—both inside and outside the marketplaces—depend on a functional individual
insurance market to keep premiums stable. Many consumers also depend on income-based
premium subsidies and cost-sharing reductions to keep coverage affordable, and financial
assistance must be meaningful to help ensure that consumers are able to access the health
insurance they need. We are deeply concerned about federal changes that would repeal the
ACA’s main structural components, making coverage unaffordable for the vast majority of
consumers and risking chaos and the potential collapse of state insurance markets.

Consumers do not want higher out-of-pocket costs through products such as
high-deductible health plans and health savings accounts.

Although more can be done to make marketplace coverage more affordable, most market-
place enrollees are satisfied with their coverage.® The ACA has provided subsidies to low- and
middle-income individuals and families to afford coverage, required plans to meet minimum
actuarial value requirements, and capped annual out-of-pocket costs. Despite these protec-
tions, some consumers with high deductibles currently struggle to afford health care.®> Any
changes to coverage requirements should focus on decreasing, rather than increasing,
consumer out-of-pocket costs.

Proposals that, for instance, incentivize or subsidize high-deductible health plans and health
savings accounts (HSAs) would shift significant costs to consumers at a time when few
consumers can afford higher out-of-pocket costs. Consumers are also skeptical of HSAs, a
product that many low- and middle-income consumers have never used before and do not
have enough disposable income to fund.® In recent focus groups among people who voted for
President Trump, for instance, consumers did not consider a high-deductible health plan to
be “real insurance” and, while supportive of the concept, did not understand how an HSA
would work, leading many to prefer to pay higher premiums for lower deductibles over plans

with higher deductibles.**

Uncertain Future for ACA Leads Insurers to Rethink
Participation, Prices

In interviews with executives of 13 insurance companies in late 2016 and early 2017,
researchers at Georgetown University found that:

¢ Insurers would “seriously consider” withdrawing from the individual market in 2018
if the individual mandate is repealed without an effective replacement plan. Insur-
ers that remained in the market would likely increase 2018 premiums significantly.

¢ Repeal of the ACA without a replacement plan would destabilize the market.
Insurers were confident that they could transition to a new regulatory system over
time but only if policymakers adopted concrete policies and provided sufficient
implementation time.

¢ Elimination of cost-sharing reduction payments in 2017 would cause significant
financial harm to insurers. Most insurers reported that they would be forced to exit
the marketplaces or the individual market as quickly as possible—others noted that
they would pursue a mid-year premium increase.%®
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Instead of helping the uninsured, HSAs mostly benefit high-income taxpayers who can afford

to take advantage of these tax-sheltering accounts. Indeed, 58% of tax returns that claim
HSA-deductible contributions and 70% of the total value of HSA contributions come from
households with incomes over $100,000.% In contrast, at least 90% of the uninsured before
the ACA were in the zero to 15% tax bracket, meaning they would receive, at most, an
income tax benefit of no more than $0.15 for every $1 they can deduct, doing little to make
premiums more affordable.®® Even when low-income people have HSAs, the effect on their
use of care is not favorable, resulting in declines in office visits and free preventive care and
increases in emergency room visits and hospitalization.”’

Replacement proposals that rely heavily on the expanded use of credits to fund tax-sheltering
accounts, such as an HSA, would mainly benefit high-income taxpayers while doing nearly
nothing for those most at risk of losing their coverage. Plans with an even lower actuarial
value than a bronze plan would function largely like “mini-med” plans with low monthly
premiums but few benefits, and many more consumers would face medical debt if Congress
were to eliminate the annual limit on out-of-pocket costs.

Given low health insurance literacy rates—an issue that the NAIC and state insurance
regulators have long focused on improving—we are additionally concerned that the complex-

ity of products like HSAs would put consumers at financial risk. This is especially concerning

if federal policymakers also adopt new incentives—such as late enrollment penalties or
waiting periods—that would impact access to coverage. There is strong evidence that
programs with a high degree of complexity, such as Indiana’s Medicaid expansion program,
negatively affect participation and consumers’ ability to obtain health care.®

Federal and state policymakers should be prepared to fund ongoing education and outreach
efforts to ensure that consumers fully understand new coverage options and their rights and
responsibilities associated with any changes. Without this support, the burden of educating
consumers would likely fall to state insurance regulators who would be implementing new
regulatory changes at the same time.

Policies that contribute to risk segmentation, such as association health plans,
lead to unbalanced risk pools and higher rates.

Limits on risk segmentation are critical to limiting adverse selection, promoting a balanced
risk pool, and moderating premiums for individuals and families. Prior to the ACA, insurers
in some states sold health plans through associations, which were exempt from state law that
otherwise applied to coverage sold in the individual and small group markets. Offering these
association health plans (AHPs) helped insurers to segment the market by siphoning off the
healthiest risk and leaving less healthy risk in the traditional insurance market. This risk
segmentation led to an unbalanced risk pool and higher rates.*

Given the need for balanced risk pools, we are concerned about ACA replacement proposals
that encourage AHP coverage without additional consumer protections. The NAIC has
consistently expressed concerns about AHPs. Along with the National Governors’ Association
and the National Conference of State Legislatures, the NAIC noted that “AHPs would
fragment and destabilize the small group market, resulting in higher premiums for many
small businesses” and raised concerns that “AHPs would be exempt from state solvency
requirements, patient protections, and oversight,” exposing consumers to significant harm.”
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These concerns were reiterated in a recent letter to leaders of Congress, where the NAIC
g

noted that “we strongly oppose legislation that would preempt state authority [including]

proposals that would preempt state solvency requirements and regulations by creating

federally licensed insurance pools called ‘association health plans.””!

The National Conference of Insurance Legislators (NCOIL) also opposed previous federal
legislation that would exempt AHPs from state law and oversight, noting that such action
“would threaten consumers” access to health coverage and would deny them important
consumer protections.”’? We urge you to continue to be cautious of federal proposals to
expand AHPs and other similar products that will result in risk segmentation and allow for
broad preemption of state consumer protections.

Continuity of state Medicaid programs will help keep rates down.

Under the ACA, 14.5 million people nationwide gained coverage through the Medicaid program
and the Children’s Health Insurance Program between 2013 and 2015.” These programs
provide low-income children and adults with critical access to primary and preventive care to
maintain and improve their health. Expanded Medicaid coverage also affects private health
insurance markets: in states that expanded their Medicaid program, marketplace premiums were
about 7% lower compared to states that did not expand their program.”* Given the positive
impact on state insurance markets, we remain concerned that the repeal of funding for Medicaid
expansion or changes to the federal financing structure of the Medicaid program through
block grants or per capita caps could further disrupt state insurance markets, shift costs to
states, and negatively affect state health care systems by leaving many more people uninsured.

PROVIDING HIGH-QUALITY COVERAGE FOR CONSUMERS IN EVERY STATE

The individuals and families we represent rely on continued access to the medical benefits,
prescription drugs, and providers they need—and cannot afford to return to a system that
works only for consumers when they are healthy. Below, we highlight consumer needs

and policy concerns to consider as you advise federal and state policymakers and protect
consumers in your state.

Consumers need access to comprehensive benefits, including the essential health
benefits, state benefit mandates, and limits on out-of-pocket costs.

For the nearly 133 million consumers with a preexisting condition—and the millions more
who may develop a medical condition or need treatment in the future—access to comprehen-
sive health insurance is critical.”” Without comprehensive coverage, consumers face high
out-of-pocket costs and medical debt even with insurance. Under the ACA, most plans in the
individual and small group markets must cover a minimum set of 10 essential health benefits.
These requirements improved the adequacy of private health insurance, requiring some plans
to cover prescription drugs for the first time and key services such as treatment for substance
use disorder, which has been critical to addressing the opioid crisis. These benefit categories
were established by statute but states had flexibility to further define and exceed these
standards, which many states did.”
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Given the importance of access to a range of health benefits, including but not limited to
the 10 essential health benefits, we are concerned about potential changes that would reduce
the comprehensiveness of coverage for consumers, resulting in lower premiums but higher
out-of-pocket costs and a higher underinsured rate. In particular, we are concerned that
proposals to eliminate the essential health benefits requirement, the actuarial value metal
level tiers, and the annual limit on out-of-pocket costs would result in state markets being
flooded with skimpy coverage—such as indemnity coverage, short-term policies, or discount
policies—that fail to meet consumer needs, especially when mistaken for a major medical
policy. As state insurance regulators, we urge you to be prepared to vigorously regulate these
products if such changes are made.

As discussed in more detail below, we are also concerned about proposals that would limit

states’ ability to enact or retain benefit mandates. These protections are critical for vulnerable
consumers, such as children with developmental disabilities and other special needs. We urge
you to be wary of proposals that undermine or preempt mandates or other state-level protections.

State-level consumer protections should not be undermined through proposals
that allow insurance to be sold across state lines or association health plans.

States have been in the business of regulating health insurance for decades and are experienced
in balancing consumer protections and individual choice. Many consumers depend on state
benefit mandates and other regulatory protections that have long been adopted by states. We
are concerned about federal replacement proposals that would undermine state regulation of
individual markets and the authority of regulators to enforce these protections. Allowing
insurers to sell plans across state lines or exempting AHPs from state regulation, for instance,
would undermine state regulators ability to protect consumers in their state.

The NAIC has expressed similar concerns about the sale of health insurance across state lines,
noting that there would be a “race to the bottom” as a result of interstate sales because insurers
would be able to choose their regulator and would flock to states with weaker standards.”®
Insurers would be able to skirt state consumer protections to cherry-pick the healthiest consum-
ers—resulting in higher premiums for everyone else and fewer health insurance options in a
given state—and regulators of one state would have no authority to enforce the laws of another
state.”” In particular, the NAIC noted that “consumers will have to hope that the regulator in
a distant jurisdiction has the ability and resources to assist consumers nationwide.”®’

Other stakeholders, such as NCOIL, support each state’s right to freely enter into compacts
but oppose federally directed across state lines sales, citing similar concerns about “domicile
state shopping and cherry picking risks.”® And the American Academy of Actuaries recently
noted that allowing across state lines sales “could threaten the viability of the insurance
market in states with more restrictive rules and create a situation in which states would have
incentives to reduce insurance regulations and consumer protections,” thereby reducing the
ability of individuals with preexisting conditions to obtain coverage.®

Evidence also suggests that such proposals do not work: in states that have already pursued
across state lines legislation or tried to form interstate compacts, none resulted in a single
insurer entering a new market or the sale of a single new insurance product.*> We are con-
cerned that federal replacement proposals regarding across state sales would be ineffective at
best and undermine state sovereignty and consumer protections at worst.
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Selling Health Insurance Across State Lines: A Case Study

As of 2012, six states—Georgia, Kentucky, Maine, Rhode Island, Washington, and
Wyoming—had enacted legislation to require, encourage, or study the feasibility of
selling health insurance across state lines or the formation of interstate health insurance
compacts. An analysis of these laws and interviews with state insurance regulators and
insurers in these states revealed that:

e Across state lines proposals have been unsuccessful at meeting their stated goals.
In the three states that had implemented across state lines laws—Georgia, Maine,
and Wyoming—no out-of-state insurers had entered their markets or indicated their
intent to do so.

*« The most significant obstacle to selling across state lines was the difficulty that
out-of-state insurers face in building a network of local providers. This was described
by insurers as a more significant barrier to market entry than a state’s regulatory
environment.

e State regulators reported being hesitant to relinquish their authority to enforce state
standards and protect their residents. They also noted that the complexity of health
insurance products was a limiting factor in establishing interstate compacts.””

Consumers need continued protections against discrimination on the basis of
health status and other factors.

One of the ACA’s most significant changes was to enable all consumers, including those
with health risks, to access the health insurance and care they need. In particular, the law
prohibited discrimination based on health status, disability, age, race, gender, gender identity,
and sexual orientation, among other factors. These protections apply at the point of enroll-
ment, in benefit design, and in health care more broadly under Section 1557 of the ACA.%4

Comprehensive nondiscrimination protections are critical to ensuring that consumers receive
the full benefits of coverage. Such protections have already been used to, for instance, better
ensure that consumers with high-risk conditions such as HIV have access to affordable
prescription drugs and eliminate the use transgender-specific exclusions.®

We are thus concerned about any federal and state changes that would not incorporate these
same nondiscrimination standards or that would allow insurers to actively discriminate
against consumers based on these or similar factors. People with preexisting conditions, loved
ones struggling with complex medical needs, and other vulnerable consumers should have
continued access to good-quality, affordable, nondiscriminatory health insurance options.
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Conclusion

State insurance regulators and the NAIC will play a significant
role in shaping the future of health reform, implementing major
changes, and addressing market instability that may result from
any transition away from the ACA. As federal policymakers
contemplate changes to the health care system, we urge state
insurance regulators and the NAIC to help ensure that additional
reforms do no harm to consumers, minimize market disruption,
and maintain common-sense consumer protections. As
consumer representatives to the NAIC, we urge state insurance
regulators and the NAIC to prioritize continued consumer access
to high-quality, affordable health insurance and stand ready to

support you in protecting the consumers in your state.
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