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RE: CMS-9924-P (Short-Term, Limited-Duration Insurance)
Dear Secretary Azar, Administrator Verma, Acting Commissioner Kautter, and Assistant Secretary
Rutledge Azar:

Consumers Union, the advocacy division of Consumer Reports 1, submits these comments on
proposed tri-agency rule, CMS-9924-P. The Affordable Care Act (ACA) dramatically increased
the number of consumers obtaining comprehensive health coverage nationwide, yet some
consumers not eligible for subsidies struggle to afford their insurance premiums and costsharing. Consumers Union agrees that now is the time to address lingering insurance
affordability issues. However, we oppose this proposal as one that would weaken, not strengthen,
the health and financial security of consumers and that would destabilize the individual insurance
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market by expanding access to short-term policies that sharply veer from the consumer
protection “rules of the road” established under the ACA.
As described more fully below, the cheaper premiums allowed by pared down, short-term,
limited duration (STLD) policies mask many hidden costs to consumers including benefits that
will not be covered; higher deductibles; medical underwriting that allows denial of coverage
higher rates for those with pre-existing conditions; and an absence of annual and out-of-pocket
limits. Consumers may learn of these deficiencies only when they need to use their coverage. 2
Moreover, by appealing to younger, healthier consumers, these policies will further weaken the
individual market risk pool and thus raise premiums for those who need comprehensive policies,
particularly those who are older or who have ongoing health conditions.
The Departments’ own assessment of the benefits, costs, and transfers associated with
this regulatory action set forth in this Notice of Proposed Rulemaking (NPRM) validates our
concerns, as detailed below. Given the expected loss of coverage, consumer confusion, increased
cost to consumers who maintain comprehensive ACA-compliant coverage, and increased cost to
the federal treasury, we urge you to withdraw this proposal. If, notwithstanding this
recommendation, you decide to go forward with it, we strongly urge you to exercise the utmost
caution and to tailor the regulation as narrowly as possible, as described below, particularly in
light of the extensive history of abuse and consumer confusion about these low-value products. 3
The Impacts Analysis: a Net Negative
We first address the extensive cost-benefit analysis in the proposed regulation. STLD coverage is
not “individual health insurance,” pursuant to the Public Health Services Act, section 2791(b)(5).
Rather, it is simply a form of alternative payment arrangement and not subject to any of the key
market reforms of the ACA. 4 On the benefit side of the equation, the NPRM’s Impact Analysis
states that the proposed regulation would offer choice of lower cost coverage for some
consumers (and increased revenue for issuers of short-term plans), but also acknowledges that
these policies mean:
● pared down benefits for those who buy STLD policies;
● potential tax penalties in 2018 for those who enroll in STLDs, since these policies do not
constitute “minimum essential coverage”;
● reduced access to some services and providers for consumers who switch to STLD plans;
● increased out-of-pocket costs related to excluded services, and thus financial hardship for
some consumers;
● worsening of States’ individual market risk pools if STLD policies proliferate, with a
consequent increase in premiums for comprehensive policies;
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● reduced choice of plans for some consumers if, due to the worsened risk pool, some
carriers withdraw from the individual market; and
● increased federal payments for Advance Premium Tax Credits—between $96-168
million—if, as expected, the individual market risk pool worsens and premiums rise in
that market.
The problems for consumers with such limited plans are legion and longstanding, spanning a
period of decades 5, and consumer dissatisfaction and confusion can be expected to intensify.
Over the past 2 years, state regulators have seen an uptick in complaints about short-term
products, with some consumers saying they were unaware their plan did not provide
comprehensive coverage or that they could be refused a policy at the end of the contract term. 6 In
a 10-state survey conducted by the Commonwealth Fund, state regulators noted an increase in
complaints about brokers using deceptive practices to enroll people in short-term plans over the
phone. Some states, including Alaska, Indiana, Iowa, Nebraska, Pennsylvania, and Wyoming
have recently found it necessary to warn consumers to exercise caution about these products. 7
Multi-state class action lawsuits have been filed against short-term policy carriers alleging fraud
and misrepresentation, not only in the manner in which this product was marketed but also
because of the failure to pay claims. 8 The lawsuits allege that the named defendant short-term
health insurers hired outside brokers who used dishonest sales tactics, falsely claimed to be
licensed insurance agents, and preyed on the most vulnerable consumers. 9
The Impacts Analysis estimates that 100,000-200,000 individuals will shift from ACA-compliant
policies on the exchanges to STLD policies. Experts note that this figure is seriously
underestimated. The Impact Analysis relies, in part, upon the data on current enrollment in
STLDs from the National Association of Insurance Commissioners (NAIC). The NAIC numbers
used are likely understated because some insurers provide STLD coverage through group
policies, which are reported with other group business in NAIC filings. Moreover, the estimate in
the NPRM is solely for individuals in the exchanges, not the full individual market inside and
outside the exchanges. Wakely Consulting, looking at the impact on the whole individual market
both inside and outside exchanges, estimates that under the proposed rule, 396,000-826,000
individuals will shift from ACA-compliant policies in 2019, with that number rising to
1,070,000-1,948,000 upon full implementation.” 10 Urban Institute estimates that 2.6 million new
STLD policy holders would switch from other insurance of some type under the proposed rule. 11
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This proposed rule would negatively affect two distinct populations: first, the individuals who
buy STLD products and then later need coverage that is not included, and second the consumers
who know they need, or simply want, comprehensive coverage but end up facing higher
premiums than ever due to the damaged ACA-compliant risk pool.
Regarding the risk to individuals who purchase them, STLDs may provide very limited coverage
since they are not required to provide Essential Health Benefits (EHBs). 12 Specific services at
risk of not being covered include prescription drugs; behavioral health, including mental health
and substance abuse; and maternity care. These are all likely candidates since these services were
often excluded from policies prior to the ACA. 13 And these policies may also exclude coverage
for entire categories of conditions, something consumers may not learn until it is too late and
they try to access benefits. STLDs also are not subject to pre-existing condition protections and
guaranteed issue requirements. STLD carriers would be allowed to underwrite, thus charging
higher premiums or denying coverage altogether for pre-existing conditions. Importantly, STLDs
usually have severe limitations in dollar maximums, which could quickly be reached in the event
of a catastrophe such as a severe accident or diagnosis for a serious illness. As one expert put it,
relying on STLD policies for protection is, “…from a consumer perspective,…really skating on
thin ice.” 14
Moreover, these products have no requirement for a minimum medical loss ratio (MLR), unlike
comprehensive, ACA-compliant policies which are required to have an MLR of at least 80% for
individual and small group plans. In fact, comprehensive policies often maintain MLRs
exceeding 85%, meaning that more than 85% of the premium dollars collected on comprehensive
policies go toward delivering care—a proxy for having as a primary purpose maintaining,
restoring or improving health. 15 In sharp contrast, STLDs often have extremely low MLRs, a
characteristic which both regulators and consumer advocates deem an indicator of sub-par
insurance products. 16 According to the latest available data from the National Association of
Insurance Commissioners (NAIC), in 2015 the industry-wide average loss ratio for “Short-Term
Medical” was 69.76%, 17 with smaller companies falling below 50% MLR for the vast majority
of the total market share. 18 Health insurance products with loss ratios at or below 50% raise a red
12
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flag because when a majority of the company’s revenue is not devoted to actual medical services,
it renders consumer health a secondary part of its business.
Those consumers attracted to STLD policies are more likely to be young or healthy, as the
NPRM acknowledges. In fact, we can expect the marketing to be directed at the healthy
consumers since these products are medically underwritten, thus creating what one expert calls
“an extreme form of cherry picking that governs both entry and exit.” 19 Carriers selling STLD
products do not generally sell to those with pre-existing conditions, and even members of the
underwritten population without any preexisting conditions who buy this insurance product have
some likelihood of developing costly health problems through an accident or illness. Explains
that expert, “These plans don’t price for that risk, but create a virtual trapdoor through which
they drop these unfortunate customers back into the guaranteed issue market at the next available
opportunity.” 20 Moreover, the Urban Institute estimates that the introduction of expanded shortterm, limited-duration policies, consistent with the proposed regulations, would draw 2.6 million
consumers from other insurance coverage in 2019. 21 Healthy consumers being diverted from the
guaranteed issue market in the first instance, and sicker ones dropping back in, will result in a
weakened individual market risk pool.
Thus, premiums in the individual market will rise more than under current law. The Urban
Institute estimates that expanding short-term limited-duration policies, combined with
elimination of the individual-mandate penalty, would increase 2019 ACA-compliant nongroup
insurance premiums 18.3 percent on average in the 45 states (including the District of Columbia)
that do not currently prohibit or limit short-term plans. 22 Wakely Consulting places the premium
increase of these two policy changes at 20.5% to 26.3% higher than it otherwise would have
been. 23 Over time, this could leave the individual market resembling a high-risk pool, with
unaffordable rates.
Without an MLR requirement to constrain administrative spending, and with a history of
aggressive marketing, it is expected that companies selling STLD products will offer agents
bigger commissions than those offering ACA-compliant products. 24 This is likely to further
undermine the individual market, with agents tempted to promote these products as a substitute
for major medical insurance even when the latter products are more suitable for a given
consumer. We are already hearing of high pressure tactics and misleading representations by
some agents in pushing limited benefit policies, 25 and seeing the increased marketing of short19
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term policies on broker websites. Moreover, some traditional commercial carriers that stopped
medical underwriting for ACA-compliant policies may turn back to it in order to maintain
market share, notwithstanding the reputational risk of providing such limited and confusing
products. 26 So, the threat STLDs pose to the stability of the individual market is grave.
Finally, the dollar cost to the federal Treasury of expanding the availability of short-term policies
is substantial. The Impacts Analysis estimates an annual increase in APTC payments of between
$96 million and $168 million. However, this estimate is based on what many experts believe to
be an extreme under-estimate of the number of people that would switch from an ACAcompliant policy to a STLD one.
Consumers Union recommendation: The Executive Order 13813 directs the tri-agencies to
consider allowing STLD policies to cover longer periods than the current 3 months and to be
renewed by the consumer “[t]o the extent permitted by law and supported by sound policy….” In
light of the severely negative policy implications described above, we believe the proposed
regulation is not, in fact, supported by sound policy and should be rejected.
Consumers Union urges you to withdraw the proposed regulation, leaving in place the current
federal regulation limiting STLD policies to three months of non-renewable coverage. Should
you go forward with changes to the current regulation, however, we offer the following narrower
suggestions on specific topic areas below.
A. The Definition of Short-Term Limited-Duration Plans Should Not Be Extended
Beyond Three Months (45 C.F.R. §54.9801-2 27)
The concern expressed in the preamble to the proposed regulation about potential challenges for
consumers in distinguishing STLD policies from comprehensive one-year ACA policies is wellfounded. As the preamble notes, the STLD policies were meant to be transitional, for short
periods between comprehensive coverage, for example consumers who need coverage outside
the open enrollment period and do not meet a special enrollment period trigger. After several
years of comprehensive, individual market policies (both on and off the exchanges) with a oneyear term and without most of the limitations and consumer pitfalls of the prior individual
market, a potential 364-day duration for far more limited STLD policies poses a serious risk of
creating consumer confusion.
Consumers Union recommendation: Maintain the 3-month duration to ensure a clear distinction
from ACA policies, and to make the label “short-term” meaningful. Executive Order #1381 only
directed the Departments to consider alternative time periods; the potential for confusion,
combined with the net negative of the NPRM’s cost-benefit analysis, provide ample reasons to
retain the current 3-month period.
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B. The Notice to Consumers Must Prioritize Information on the Product’s
Shortcomings and Meet Readability Standards (45 C.F.R. §54.9801-2 (2))
A clear and prominently placed warning is essential to minimize misleading consumers,
whatever duration is in the final regulation. We support the concept in the proposed rule to create
a notice that aims to fully inform consumers of the scope of coverage they are buying and its
limitations. Research in psychology, marketing, and behavioral economics has highlighted the
limitations of disclosure, noting that even the clearest notice cannot overcome a poor value
product. However, such research does provide some helpful guidance concerning notice design.
Consumers Union strongly supports retaining the 14-point font requirement. Regarding the
proposed notice, telling consumers to “check the policy to understand what it does and does not
cover” is necessary but insufficient, since insurance policies are impossibly difficult to
understand. 28 Testing conducted by Consumers Union found participants so stymied by health
insurance products that, we concluded, “In essence, we are asking the vast majority of consumers
to buy a very expensive product, yet to do their shopping blindfolded.” 29 Many health experts,
including the National Institutes of Health, recommend providing health information at no more
than a sixth grade reading level, 30 though for health insurance and financial disclosures a lower
grade level or readability score should be preferred. 31
In terms of formatting for better consumer understanding, the Federal Reserve has extensively
studied how to craft the most effective consumer notices on financial products generally. It notes
that, “Elements such as titles, tables, charts, typographic styles, and use of shading can help
consumers move through a document and aid their comprehension of products and services….” 32
For example, in the case of privacy notices the Federal Reserve found that consumers who saw
their rights related to the product outlined in table format performed substantially better than
those who saw the same content laid out in prose. Regarding STLD policies, as noted below
consideration should be given to whether a table of exclusions and limits should be required to
highlight for consumers precisely what is not covered.
Moreover, if these products are marketed in a language other than English, the notice and policy
documents should be provided in the language of the solicitation.
Consumers Union recommendation: Consumer testing for comprehension and reading ease
should be undertaken to achieve optimal consumer understanding. The additional
recommendations, below, are based on consultation with health literacy and consumer notices
experts.
28
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1. Reorder the proposed notice to place the information that the product is not qualifying
coverage under the ACA first, followed by stating that having it as one’s only coverage
may result in a penalty, as in the currently required notice. This is critical information,
and the second piece about the penalty can be dropped when no longer applicable for
2019.
2. Ensure that the notice is literacy tested to a sixth grade reading level.
3. Require that the notice be offered in the language of the solicitation.
4. Explicitly retain the 14-point type requirement; since all capitalized letters are often hard
to read, we suggest a modification in the draft notice below.
5. Require that the notice be written in dark color type, but in a different color than the rest
of the surrounding text to ensure that it stands out for the reader.
6. Use bullets to break up the prose and make the points more readable.
7. Placement of the notice will be critical; the rule should require it be prominently placed
on marketing materials, the application, any web pages where it is previewed or
described, and policy contract itself.
8. Require a table of excluded benefits and other limitations to be placed just below the
notice to enhance the possibility of consumer understanding and call out the distinction
between this product and ACA-compliant products, which STLD purchasers might have
had in the past.
9. To grab the potential purchaser’s attention, we suggest requiring a title, as shown on our
suggested notice set forth below:
●
●
●
●

CAUTION: Read This Before You Buy This Policy
This insurance is not comprehensive “Minimum Essential Coverage” required under
the Affordable Care Act. Minimal Essential Coverage is comprehensive and gives you
important consumer protections.
If you do not have Minimum Essential Coverage for any month in 2018, you might owe
additional money on your 2018 taxes.
Check this policy carefully to make sure you understand what the policy does and
doesn’t cover. There are exclusions and limits, so ask questions.
When this coverage expires, or if you lose this coverage, you might have to wait until
an open enrollment period to get other health insurance coverage. Open enrollment is
once a year.

C. Extending or Renewing STLD Policies Should Be Barred
Short-term plans are intended to provide protection when a person experiences a temporary gap
in comprehensive coverage, such as when transitioning from one plan to another, or between
jobs. The NPRM preamble raises the question of whether such plans should be renewable. It
should be noted, though, that allowing renewability would be one-sided: because these plans can
be medically underwritten, it would be up to the carriers to decide whether a consumer will have
the option to renew. If new medical conditions arise for the enrollee, a plan may decide not to
cover the enrollee or may price the product differently in recognition of the new condition.
Moreover, even if renewals were legally permissible, allowing them would run counter to the
very definition of “short-term”— especially if the duration of the original plan is increased
8

beyond the current 3-month period. At the extreme end, if a plan is 364 days in duration it would
strain credulity to allow such plans to be renewed and still deem the label “short-term” valid.
Furthermore, for the reasons noted above, we believe that STLD plans can be detrimental to the
individuals who buy them and to the stability of the individual market as a whole. Extending the
life of a poor value product, even if legally permissible, simply multiplies and extends the harm.
Consumers Union recommendation: Since these plans are medically underwritten and thus at the
end of the policy term carriers may either not issue a new policy or may offer a policy with
increased premium, they are not renewable by law. Consumers Union recommends that STLD
plans not be extendable at either the carrier’s or consumer’s behest.
D. The Effective Date Should Be Delayed and State Regulatory Authority
Confirmed (45 C.F.R. §54.9833-1)
We recommend that the proposed rule be withdrawn as contrary to law and sound public policy.
But, if the proposed rule or substitute amendments to it are finalized, the effective date should be
delayed for two reasons.
First, implementation of the rule in 2018 or 2019 would create upheaval and serious uncertainty
in the entire individual market. Rates for 2018 are already in effect based on the current STLD
regulation. If the effective date of this proposed rule were set in 2018, it could mean the 2018
individual market rates are understated. Mid-year adjustments of rates are not permitted. But
even if midyear changes were allowed, as the American Academy of Actuaries notes, “Resource
constraints for insurers and regulators could make it difficult to simultaneously develop and
approve revised rates for 2018, especially on a compressed timeline, alongside the 2019 rate
filing process. State laws and regulations typically require rates and coverage to be effective for a
period of 12 months.” 33 Moreover, rates are being developed now for 2019 ACA-compliant
products, and if expanded use of STLDs is either unsettled or expected in 2019, carriers will
build into 2019 individual market rates the increased cost for that uncertainty or assume the
worst from their perspective, i.e. the likelihood of diminished numbers of buyers of
comprehensive products.
A second reason to delay the effective date is that the extremely short time frame implied in the
proposed rule will not allow states sufficient time to make state law adjustments, including
establishing any limitations states may wish to impose on STLDs. As the American Academy of
Actuaries notes, the market segmentation and adverse selection STLD policies are expected to
create in the individual market could be mitigated if states implement additional rules limiting
the availability of short-term policies or requiring that they meet rules governing ACA plans. 34
Several states have expressed interest in taking such steps, but state legislative calendars and
effective dates will not permit action that can become effective in the time frame implied in the
proposed regulation, i.e. in 2018 for the 2019 policy year.
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While the preamble to the proposed regulation notes an expectation of the continued application
of state laws regarding STLDs, to avoid any confusion in the States, Consumers Union urges
making continued State authority explicit in the text of the rule.
Consumers Union recommendation: Implementation of any revisions to the rule on STLDs
should be delayed until 2020 in order to give both state regulators and carriers time to adjust and
respond to any increased presence of STLDs in their markets. Moreover, the text of the final rule
should explicitly state that States retain their traditional role in regulating STLD policies in the
context of the final rule.
Thank you for this opportunity to comment. Consumers Union reiterates its strong
recommendation to withdraw the proposed regulation and instead to work to stabilize the
individual market and address affordability in ACA-compliant, comprehensive coverage with the
range of critical consumer protections.
Sincerely,

Elizabeth M. Imholz
Special Projects Director
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