
 
July 12, 2017 

Wendy Macias 
U.S. Department of Education 
1990 K St. NW, Room 8013 
Washington, DC 20006 

RE: Negotiated Rulemaking Committee; Public Hearings [Docket ID: ED-2017-
OPE-0076] 

Dear Ms. Macias: 

Consumers Union, the policy and mobilization arm of Consumer Reports,  appreciates 1

the opportunity to testify in response to the Department’s plans to convene a negotiated 
rulemaking committee that will revisit the rules for asserting a defense to repayment of 
federal education loans, as well as gainful employment standards for career education 
programs.   

We are very troubled by the Department’s decision to reopen these rules, given that they 
were just recently finalized after painstaking negotiation already and they seek to 
address well-documented problems with schools receiving federal financial aid dollars 
that have put students into debt for bad programs.  

These two rules work together, informed by years of public evidence and diverse 
stakeholder engagement, to ensure that students and taxpayers do not bear the financial 
burden of subsidizing failing higher education programs.  They should be vigorously 
enforced – and even strengthened – to implement the goals of the Higher Education Act.  
We strongly urge the Department to preserve key protections for students and take 
steps forward, not back, to prevent fraud and abuse of the federal financial aid system. 

Gainful Employment 

The gainful employment rules implements the Higher Education Act’s important 
requirement that career education programs “prepare students for gainful employment in 
a recognized occupation.”  It measures how graduates of these programs are doing after 
they leave school by collecting data on how much they earn relative to their debts, and 
warns schools to improve outcomes or risk losing Title IV eligibility.  It also sets forth 
disclosures so that students can make informed choices about where to enroll.  

The gainful employment rule has been extensively negotiated – and litigated.  Two 
federal court jurisdictions upheld its validity in response to litigation challenges brought in 

 Consumers Union is the public policy and advocacy division of Consumer Reports. Consumers Union 1

works for a fair, just, and safe marketplace for all consumers and to empower consumers to protect 
themselves, focusing on the areas of telecommunications, health care, food and product safety, energy, and 
financial services, among others.  Consumer Reports is the world’s largest independent product-testing 
organization.  Using its more than 50 labs, auto test center, and survey research center, the nonprofit 
organization rates thousands of products and services annually. Founded in 1936, Consumer Reports has 
over 8 million subscribers to its magazine, website, and other publications.  

!  1



2015,  and the rule has been in effect for less than one year.  Since going into effect, the 2

gainful employment rule has helped identify failing programs and led schools to make 
positive changes that improve outcomes for students.   

Borrower Defense 

The borrower defense rule, finalized just last November, was also carefully crafted 
through negotiated rulemaking in response to the flagrant fraud and abuse that failed 
schools like Corinthian  and ITT Tech  perpetrated upon thousands of students, leaving 3 4

them stuck in debt without a meaningful education.  The borrower defense rule sets out 
a path to relief for students who have been defrauded or misled so that they can have 
their debts canceled and move on with their lives.  Many affected students are only just 
learning about the new rule and trying to navigate the process now.  It would be 
confusing, heartbreaking and destructive to take this option away for obtaining relief after 
suffering fraud and broken promises. 

The Department must base its rulemaking decisions on evidence – and the evidence of 
widespread abuses at for-profit colleges are common knowledge.  An extensive two-year 
investigation by the U.S. Senate  found that some for-profit colleges use aggressive 5

marketing practices to specifically target people from underserved populations for 
recruitment.  Many for-profit schools have come under fire in recent years with federal 
agencies  and state attorneys general  for falsifying job placement numbers to hide poor 6 7

outcomes from potential students.  Meanwhile, students attending for-profit colleges are 
much more likely to drop out of their programs, and ultimately default on their loans.   8
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Furthermore, many students who have already submitted applications are still waiting for 
a response from the Department.  Since the change of Administration, it appears that the 
Department has stopped approving borrower defense claims.  These students have a 
right to assert a defense to repayment under the borrower defense rule, which has 
existed since 1995 and remains in effect regardless while negotiated rulemaking is in 
process.  We urge the Department to promptly review and approve debt relief for eligible 
students. 

Conclusion 

Students and taxpayers have endured enough harm, from years of past inaction to stop 
fraud and abuse.  The Department must maintain sensible, evidence-based rules that 
support good education programs and cut off bad ones.   Students need to have their 
rights and dignity respected when schools fail them and leave them in debt.  Otherwise, 
the promise of a better future through education can quickly become a nightmare from 
which it is hard for students and families to recover. 

We appreciate the opportunity to participate in the public hearings for this effort, and look 
forward to working with the Department on these important issues as the committee 
convenes. 

Sincerely, 

!  
Suzanne Martindale 
Staff Attorney
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