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Introduction
Each day, policymakers take actions and reach decisions which directly affect consumers.
Health care related policy decisions such as emergency room closure reviews, health plan
ownership changes, regulations governing medical error reports and health insurance rate
reviews, for example, have an especially widespread impact. For this reason, it is important that
these policymakers take the consumer perspective into consideration when they act. The laws
that govern these proceedings achieve the most positive policy outcomes for consumers when
they encourage and facilitate the participation of consumer groups. Advocacy for systemic
change often takes many years to achieve success, but the improved consumer features
that result make it worthwhile for advocates to pursue this work. Statutes that compensate
advocates for their contribution to sound policy development, foster consumer involvement and
ensure that the important work of protecting consumers and the marketplace can continue.
Consumer groups have been successful in getting such laws enacted in California and other
states. You too can create a program within your state code that provides a framework for
individuals or consumer groups to participate formally in administrative proceedings and be
funded for their contributions. There are a number of California laws that have established
successful programs which have greatly benefited the public. This paper begins with a brief
overview of these programs and is followed by a Workbook that will help you draft a program
tailored to your state.



Though this report focuses on California programs, there are similar programs around the country
that provide for genuine consumer participation in administrative proceedings. In fact, federal
law requires all state utility agencies to provide for consumer intervention with compensation in
rate related proceedings. 16 USC §2631. Examples of two state programs adopted pursuant to this
federal law are Idaho Code §61-617A and Me. Rev. Stat. Ann. tit 35-A, §1310. For hospital and
health plan conversion and merger proceedings, states like Washington: RCW 48.31C.030(4) and
Colorado: C.R.S. §24-4-105(2)(c) have programs that allow groups to intervene with full party
status. Appendix D includes sample petitions for intervenor status, which were filed according to
these state laws.

The programs that are presented in this paper grant access and funding to consumer groups to
participate in administrative proceedings. It is important to note that federal and state constitutions
guarantee every person the right to petition government for the redress of their grievances. In
other words, individuals and organizations have the right to initiate administrative proceedings.
The consumer participation programs being discussed here, add additional rights to participate
beyond petitioning rights inherently granted in the constitution. See generally Harry Snyder et al.,
Consumers Union, Getting Action: How to Petition Government and Get Results, 2nd Edition,
(2002), available at http://www.consumersunion.org/other/g-action1.htm.
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Overview
The two foundational elements of a successful consumer participation program are “standing”
(the rules that make a person or group eligible to participate in a proceeding) and providing
compensation (to foster participation). Broad standing and funding provisions make it possible
for nonprofit groups with few resources to represent the consumer interest. This can be especially
important because healthcare industry resources far exceed those of consumer groups. If your
state law provides some funding for nonprofit participation, it will ensure that industry interests
are not the only ones capable of influencing governmental decision-making. Adding consumer
expertise and viewpoint to the administrative process ensures an adequate record that fairly
reflects the positions of all affected parties. This helps guarantee higher quality, and more fully
informed, decision-making.
Consumer participation programs come in different forms. You can implement them for a range
of proceedings such as agency rulemaking, applications for conversion of nonprofit to for-profit
health plans and hospitals, review of hospital closings and mergers, negotiating prescription
drug prices for public programs and health insurance rate-setting. The rights that your program
grants to organizations under a consumer participation program can also vary. For instance,
some programs grant full “intervenor status” to groups that meet the standing requirements
under the law. This generally means that the intervenor becomes a “party” to the proceeding and
can conduct discovery, present testimony and examine and cross-examine witnesses. Other
programs are more limited and only grant participants the right to submit written comments
or make a short statement at a public hearing. Most programs require a showing that the
intervenor “substantially contributed” to the agency’s deliberative process in order to be eligible
for compensation.
For over two decades, the state of California has had successful consumer participation
programs through a number of administrative agencies. We describe three of these models
here to show the breadth of issues covered and how these programs have been utilized.
In 1984, the legislature enacted the California Public Utilities Commission (PUC) Intervenor
Funding Program (Cal. Pub. Util. Code §1801-1812, Appendix B hereto.) This often utilized statute
allows individuals or organizations to be granted the right to intervene in, and be reimbursed for
their participation in formal proceedings before the PUC. Consumers are eligible to participate
in all formal proceedings held by the Commission such as investigations of regulated entities or
rulemaking proceedings. In order to receive compensation under this law, the intervenor must



See page 16 under “Eligibility to Collect,” for a discussion of the substantial contribution
standard.
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meet two criteria. First, the intervenor must “substantially contribute” to the decision in the
proceedings. Secondly, the intervenor must show that without compensation such participation
would create a financial hardship for the intervenor. In 2002, this program awarded intervenor
fees to 21 different organizations/individuals which the PUC determined substantially contributed
to the decision-making process in 54 different proceedings.
In 1988 Ballot Initiative, Proposition 103, created the Department of Insurance (DOI) Intervenor
Program (Cal. Ins. Code §1861.10, Appendix C here to.) This proposition, a massive re-write of
automobile insurance companies’ rate setting procedures, also authorizes individual consumers
and nonprofits to go before the Department of Insurance or the courts if an insurance company
fails to comply with its responsibilities under the proposition. It also encourages non-profit
consumer advocacy groups, through reimbursement of attorney’s fees and expert witness
costs, to intervene in the regulatory process to protect the interests of the public. Similar to
the standards set forth in the PUC program, the DOI program reimburses attorney’s fees and
expert witness expenses to citizen groups that make a “substantial contribution” to the hearing.
As a result, this intervention program has allowed consumer groups to engage professional,
skilled representation, including experts. This has helped level the playing field with insurance
companies that engage experienced counsel and experts at policyholder expense. In one recent
instance, consumer groups, including Consumers Union, petitioned the Department of Insurance
regarding auto insurance rating factors based on residential zip code. This proceeding resulted
in rate reductions that have saved California consumers $1.1 billion to date.
The most recently adopted California consumer participation program is in the health arena. In
2001, the Consumer Participation Program (Cal. Health & Safety Code §1348.9) was enacted
within the Department of Managed Healthcare (DMHC). The role of the DMHC is to ensure that
health care service plans provide enrollees with access to quality health care services and to
protect and promote the interests of enrollees. Under the Consumer Participation Program, the
DMHC may award advocacy and witness fees to a person or organization that represents the
interests of consumers and has made a substantial contribution on their behalf, to the adoption
of a regulation or decision affecting a significant number of consumers. These proceedings, like
those at the PUC or DOI, can be lengthy and complex. Experienced advocates and relevant



California Public Utilities Commission, Bibliography of CPUC Intervenor Compensation
Decisions from 2002, (2002), at http://www.cpuc.ca.gov/PUBLISHED/Report/34768.htm.

See Consumers Union of the United States, Inc., Petition for Rulemaking before the Insurance
Commissioner of the State of California, (May 2003), available at http://www.consumersunion.
org/pdf/zip-petition03.pdf.
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experts can make a significant difference in protecting consumer interest in managed care,
but also may be prohibitively expensive. One example of a beneficial use of this consumer
protection program involved a 2002 law passed to clarify the authority of the DMHC to ensure
access to medically necessary medications for consumers whose health plans cover prescription
drugs. 2002 Cal. Stat. 791. This law requires that health plans request approval from the
DMHC before making certain changes to their prescription drug benefits to ensure medically
necessary drugs are not excluded. Health plans naturally have the incentive and resources to
fully participate in the DMHC process to adopt regulations pursuant to this law. Funding by the
Consumer Participation Program made it possible for one California health advocacy group to
engage in five public comment periods during which the DMHC accepted eleven of the group’s
suggested changes to the proposed regulations. Their input ensured that definitions were clear
and important evidentiary requirements were retained.
The DMHC Consumer Participation Program statute serves as an example that you can draw
upon in developing a consumer participation program in your state. We’ve annotated this
statute as part of the following Workbook, with an in-depth discussion of the statutory language
and other key policy issues that you should keep in mind in order to develop an effective
program. The Workbook includes a Worksheet which contains a list of questions to consider
when drafting a consumer participation statute. These types of funded consumer participation
programs can take different forms and there are many decisions that you must make, both
practical and political, when developing a program that will benefit consumers and enhance the
public policy process.
Five appendices supplement the Workbook, and together provide nuts and bolts materials that
will aid you in creating a tailored consumer participation program. Appendix A contains the
regulations, adopted by the California DMHC, detailing the Consumer Participation Program.
The statutory language for the California PUC and DOI programs described above, are attached
as Appendices B and C. Appendix D, contains sample petitions for intervenor status submitted
in Washington and Colorado and Appendix E is Consumers Union’s Model Nonprofit Conversion
Act which includes a section on intervenor funding.
Consumer participation in agency decision-making is essential in order to balance the influence
that private economic interests can have on administrative agencies. Programs in California
and other states, that grant consumer groups the right to participate in agency proceedings, and
provide compensation for their participation, have led to a more robust administrative record that
supports sound decision-making and better policy results. Extending these programs to other
health-related issues could bring about a consumer revolution in health care policymaking.
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Workbook for Building a Health Consumer
Participation Program
The following Workbook has two parts that when used together will help you work through
the factors that must be considered when crafting a consumer participation program. The first
part is a Worksheet with a list of questions to consider when drafting statutory language for
your program. This can be used in conjunction with the annotated statute that follows. These
annotations contain an in-depth discussion of the statutory language creating the Consumer
Participation Program administered by the California Department of Managed Health Care.
The annotations are written in the order listed below, and you can reference the statute to see
how they are placed within this specific law. When read together, this Workbook will highlight
the key policy issues that you should keep in mind in order to develop an effective consumer
participation program in your state.
These include:
Statutory Placement
Decision-making Authority
Eligibility Processes
Eligibility to Participate
Additional Eligibility Requirements
Avoiding Duplicative Representation
Types of Proceedings
Limitations on Types of Issues
Eligibility to Collect
Compensation Rates
Fee Awards
Fees
Award Application Process
Reporting Requirements
Sunset Provision
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Consumer Participation Program Worksheet
1. My state has the following public participation (or intervenor) programs in statute.
Provide Funding?
Health Related

Other

Yes or No

2. In my state, the following health care issues would most benefit from public
participation. (List in order of importance.)
1) ___________________________________________________
2) ___________________________________________________
3) ___________________________________________________

3. List the regulating agency and the relevant statute that governs the issues
listed in #2.
1) ___________________________________________________
2) ___________________________________________________
3) ___________________________________________________

Developing the Program – Key Questions to Answer:

1. In what statute should the program be placed? (eg: Health & Safety Code, Nonprofit
Code, Administrative Code, Corporate Code)
2. Within the chosen statute, where should the program be placed?
3. Who will make decisions regarding eligibility for participation and funding? (eg:
Agency Director, Attorney General, Judge, Panel)
4. What are the requirements for eligibility to participate?
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5. What are the procedures by which a group can apply to participate? Should
the procedures be laid out in statute or should the agency be required to adopt
regulations detailing the procedures?
6. What are the rights of the participant once deemed eligible? (Ex: full intervenor status
pursuant to your state’s code of civil procedure, submit written comments, testify at a
public hearing, present evidence from an expert)
7. What are the standards to receive participant compensation? (Ex: substantial
contribution, financial need, aggrieved party)
8. How will the compensation program be funded? (Ex: assessment on the industry,
agency or state budget, industry applicant fee)
9. When during the proceeding, will compensation be made available to participants?
(Ex: pre- hearing, interim or post-hearing)
10. Must there be a cap on the amount of compensation paid out by the program?
11. Should procedures be laid out in statute or be left for the agency to develop in
regulations?

Workbook



California Health and Safety Code § 1348.9 (2007)1
Adoption of regulations establishing Consumer Participation Program; Award of advocacy and
witness fees
(a) On or before July 1, 2003, the director shall adopt regulations to establish the Consumer
Participation Program, which shall allow for the director2 to award reasonable advocacy and
witness fees3 to any person or organization that demonstrates that the person or organization
represents the interests of consumers4 and has made a substantial contribution on behalf of
consumers5 to the adoption of any regulation or to an order or decision made by the director if
the order or decision has the potential to impact a significant number of enrollees.6
(b) The regulations adopted by the director shall include specifications for eligibility of
participation7, rates of compensation8, and procedures for seeking compensation.9 The
regulations shall require that the person or organization demonstrate a record of advocacy
on behalf of health care consumers in administrative or legislative proceedings10 in order to
determine whether the person or organization represents the interests of consumers. 11
(c) This section shall apply to all proceedings of the department, but shall not apply to resolution
of individual grievances, complaints, or cases.12
(d) Fees awarded pursuant to this section may not exceed three hundred fifty thousand dollars
($350,000) each fiscal year.
(e) The fees awarded pursuant to this section shall be considered costs and expenses pursuant to
Section 1356 and shall be paid from the assessment made under that section. Notwithstanding
the provisions of this subdivision, the amount of the assessment shall not be increased to pay
the fees awarded under this section.13
(f) The department shall report to the appropriate policy and fiscal committees of the Legislature
before March 1, 2004, and annually thereafter, the following information:
(1) The amount of reasonable advocacy and witness fees awarded each fiscal year.
(2) The individuals or organization to whom advocacy and witness fees were 		
awarded pursuant to this section.
(3) The orders, decisions, and regulations pursuant to which the advocacy and witness
fees were awarded.14
(g) This section shall remain in effect only until January 1, 2012, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2012, deletes or extends that
date.15
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Statutory Placement:
“California Health and Safety Code § 1348.9 (2007)”1
The Consumer Participation Program is governed by the California Department of Managed
Health Care (DMHC), the mission of which is to ensure that health care service plans provide
enrollees with access to quality health care services and protect and promote the interests of
enrollees. Under this program, therefore, consumers are limited to participation in decisions
regarding health plans regulated by DMHC.
The location within the state code where you choose to place your consumer participation
program, will have an impact on the types of proceedings in which consumers will be able to
participate. In creating a program, the threshold question you should ask is whether to create
a general intervention statute in the administrative code that would cover all types of subject
areas- from utilities to managed care regulations- or at the other extreme, one that specifically
addresses a particular type of health policy decision. While the former may seem simplest
since it does not require anticipation of all health issues that might benefit from consumer
participation in the future, its very breadth may create a considerable political challenge. To
date, California has adopted consumer participation programs framed around particular types
of issues.
If you decide to focus your program on health-related proceedings, you should then ask yourself
what types of health decisions would most benefit from the consumer perspective. The answer
to this will help you decide in which statute to place the program. If the state has a number
of nonprofit hospitals or health plans that may convert to for-profit or merge, for example, the
appropriate place to put a program will be the state’s conversion statute, if any, or nonprofit,
corporation, or insurance code. If you are most interested in ensuring consumer participation
in hospital closing decisions, health insurance rate-setting or the adoption of other health plan
regulations you need to determine which agency governs those decisions, and incorporate the
program into the statutory procedures laid out for such proceedings.
The next step is deciding where to place the program within the code that you choose. This
will have an effect on the types of administrative proceedings in which groups will be eligible
to participate. For instance, the intervenor program found within the California Insurance
Code was adopted pursuant to voter Proposition 103 which deals specifically with rate setting
procedures by automobile insurance companies. California Ins. Code §1861.10 provides that
“any person may initiate or intervene in any proceeding permitted or established pursuant to this
chapter, challenge any action of the commissioner under this article, and enforce any provision
of this article.” As a whole, the California Department of Insurance handles a wide variety of
proceedings to regulate the insurance industry. Though the language in this section sounds
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very general, the placement of the language within the statute limits intervention to proceedings
dealing with rates (Chapter 9) and limits challenges and enforcements to proceedings dealing
specifically with reduction and control of insurance rates (Article 10.) Despite the limitation, this
program has resulted in extensive participation that has saved California policyholders billions
of dollars.

Decision-making Authority
“On or before July 1, 2003, the director shall adopt regulations to establish the Consumer
Participation Program, which shall allow for the director…”2
The Consumer Participation Program designates the director of the DMHC as the
decision-maker on consumer participation and compensation. The director, therefore, has
the responsibility to promulgate regulations that create the program and make all decisions
regarding eligibility to participate and whether contributions were substantial, thus entitling an
intervenor to an award. Under this structure, the director (or other individual who is granted this
authority, e.g. attorney general) also makes the decision with respect to the underlying issue
concerning the regulated entity.
There are alternatives to having the regulator also be the sole decision-maker on consumer
participation. For instance, you can create a panel intended solely for the purpose of determining
eligibility to participate and granting compensation and fees. You can specify the make-up of
the panel and have it represent different stakeholder groups. The manner in which the panel is
appointed or elected and whether there is an appeal process for decisions made by the panel
should also be spelled out. This model diffuses the power to make awards and separates the
monetary issues from the underlying substantive decision. On the other hand, a panel creates
an added layer of bureaucracy that can slow down the decision-making process and removes
the decision from the party who may have the deepest understanding of the issues, procedural
posture and consumer participant’s true contribution. The California programs place decision
making authority in agency directors which has proven to be workable.
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Eligibility Processes
“(b) The regulations adopted by the director shall include specifications for eligibility of
participation…”7
A program must include the steps required to first obtain approval to participate in the
proceeding and then apply for and be granted compensation. When drafting the program in
statute, you can choose to be very prescriptive and include this information in the law itself,
or you can be more general and leave the details for the regulations. This program takes the
second approach. Prescribing as much as possible in the statute avoids the risk of surprise
impediments cropping up in regulations, and is therefore generally the preferable approach.
In this section of the statute, the Director is charged with the task of adopting regulations that
include specific procedures and minimum eligibility requirements.

Eligibility to Participate
“…to any person or organization that demonstrates that the person or organization represents the
interests of consumers…”4
Standing (eligibility to participate in the program) is a preliminary consideration that must be
made when developing a consumer participation program. As the title clearly states, the
intent of the Consumer Participation Program under the DMHC is to allow participation only
for groups that represent the interest of consumers. The program requires that an individual or
group submit a request with a description of its experience advocating on behalf of health care
consumers to ensure that they in fact represent the interest of consumers. Cal. Code Regs.
title 28 §1010(c).
The DMHC program specifies that “a party which represents…any entity that is regulated by the
Department shall not be eligible for compensation.” Cal. Code Regs. title 28 §1010(b)(6). This
program is not intended to financially assist entities solely motivated by a business interest or
required by law to obtain regulatory approvals in order to do that business, e.g. HMOs. Rather,
the program ensures that groups that represent consumers affected by certain regulatory
decisions have a chance to give their viewpoint.
Other standards may generally allow standing to “interested parties”, “aggrieved parties” or
“parties whose participation is in the interest of justice.” When deciding what types of entities
will be eligible for compensation, you must think about the overall purpose of your program and
the goal of eliciting voices otherwise unlikely to be heard. The purpose of the DMHC program
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is to ensure that the consumer voice is present in departmental decisions that will affect that
segment of the population. This reflects the reality that without this program, the consumer
voice would be muted or missing because participation can be prohibitively expensive.

Additional Eligibility Requirements
“The regulations shall require that the person or organization demonstrate a record of advocacy on
behalf of health care consumers in administrative or legislative proceedings…”10
The requirement that organizations or individuals show a record of advocacy “in administrative
or legislative proceedings” heightens the eligibility standard in this case. This is something you
may want to consider eliminating. There may be instances where a group has a demonstrated
record of work on behalf of consumers, but is not experienced with formal proceedings. This
lack of experience does not mean they are unable to contribute substantially to a regulatory
proceeding. Removing this requirement will help encourage more public interest organizations
to become familiar with formal administrative or legislative processes.
Note that policymakers sometimes try to add in requirements that consumer groups disclose
their member’s names and detailed data on all the organization’s funding sources. These
attempts should be adamantly resisted. The First Amendment to the Constitution protects the
right of “association” and government monitoring of nonprofit membership is not permissible.

Avoiding Duplicative Representation
“…in order to determine whether the person or organization represents the
interests of consumers…”11
It is possible that more than one individual or organization representing the interests of
consumers will be found eligible to participate in the same proceeding. You may want to
consider including a provision which can streamline the proceeding in order to avoid duplicative
representation and possible depletion of funding. Though not included in the DMHC law, you
can draft a provision that permits the decision-maker to consolidate the eligible participants
likely to present the same or complimentary evidence. This should be done on a case-by-case
basis. For sample language, see the Consumers Union Model Conversion Act, Section 8 (5).
This model law is attached as Appendix E.
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Types of Proceedings
“…to the adoption of any regulation or to an order or decision made by the director if the
order or decision has the potential to impact a significant number of enrollees.”6
The purpose of the DMHC is to regulate and ensure the financial stability of the managed health
care system in California while helping consumers and providers resolve problems with their
health plans. Because of this broad purpose, the DMHC makes both adjudicatory decisions
that affect only the parties involved in a particular matter and regulatory decisions that impact
large numbers of enrollees.
The Consumer Participation Program is not intended to allow for intervention in individual
adjudications of health plan licenses or individual consumer grievances or complaints. Rather,
intervention is encouraged for proceedings relating to adopting (or the decision not to adopt)
regulations or other orders made by the Director. The regulations provide that the Director
may identify regulatory proceedings in which he or she believes consumer participation would
be helpful, though the list is not exhaustive. Cal. Code Regs. title 28 §1010(d)(1). Proceedings
dealing with issues such as access to language assistance, claims settlement practices and
unfair billing patterns are example of proceedings that “impact large numbers of enrollees.”
See discussion below for more about Limitations on Types of Issues.

Limitations on Types of Issues
“(c) This section shall apply to all proceedings of the department, but shall not apply to
resolution of individual grievances, complaints, or cases.”12
A pre-requisite to participation under the DMHC Consumer Participation Program is that the
proceeding must have the “potential to impact a significant number of enrollees.” This program
is not intended to allow participation in individual patient grievances or plan disputes. See Cal.
Code Regs. title 28 §1010(b)(5). This is an important limitation on the types of departmental
decisions in which groups can intervene. See discussion above on Types of Proceedings for
more on this topic.
Sometimes it may be necessary to create a program without this limitation. For instance, the
California Public Utilities Code has a successful public participation program which provides
compensation for participating or attaining legal “intervention” status in any proceeding of the
Public Utilities Commission (PUC). Under this law, a proceeding is defined as an application,
complaint, investigation, rulemaking or any informal or formal proceedings sponsored by
the commission. Cal. Pub. Util. Code §§1801 and 1802(f). The PUC has a broad authority,
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and therefore, there are many opportunities for an intervenor to contribute. Proceedings
under the PUC may relate to establishing service standards and safety rules, authorizing
utility rate changes, monitoring anti-competitive activity, prosecuting unlawful marketing and
billing activities, resolving complaints by customers against utilities or implementing energy
conservation programs. While some of these examples are regulatory in nature others are
adjudicatory, such as prosecuting unlawful marketing or monitoring anti-competitive activity.
Under the PUC program, it is possible for a group to intervene in an individual complaint
proceeding brought by utility customer against their electric company while participation is
not permitted for individual complaints brought before the DMHC. It is important to note the
difference between these two programs and decide what type of program provides the best
method for protecting the intended interests.

Eligibility to Collect
“…and has made a substantial contribution on behalf of consumers …”5
“Substantial contribution” is the most common standard used to determine whether an intervenor
is entitled to collect fees.

Under the DMHC regulations substantial contribution means

that “the participant significantly assisted the Department in its deliberations by presenting
relevant issues, evidence, or arguments which were helpful, and seriously considered, and
the participant’s involvement resulted in more relevant, credible, and non-frivolous information
being available to the Director.” Cal. Code Regs. title 28 §1010(b)(8). It is important to note that
substantial contribution does not require that the agency accept the intervenor’s argument in
order to receive compensation under the program. See also California Ins. Code §1861.10(b)
and Cal. Pub. Util. Code §1802(i).

Compensation Rates
“…rates of compensation…”8
A program must detail the method for which compensation rates are calculated. This statute
leaves the details up to the department to adopt in regulation, but it is possible to lay out the
criteria in statute. In this program, like most intervenor programs, rates are computed taking
into consideration market rates paid to people of comparable training and experience who offer
similar services. The DMHC regulations specify that the market rate should be based on the
prevailing rates in the state’s two largest cities at the time of the director’s decision to award
compensation. Cal. Code Regs. title 28 §1010(3).
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Fee Awards
“…to award reasonable advocacy and witness fees…”3
The Consumer Participation Program rewards “advocacy and witness fees;” expenses incurred
by a participating group for the services of an advocate or expert witness. Cal. Code Regs. title
28 §1010(b). Groups that participate in consumer participation programs have varied resources
and expertise. While one organization may have an attorney or other advocate on staff that is
experienced in working on relevant legal issues, with proper funding others may want to hire
such an advocate. There are also many issues that benefit from expert testimony and analysis
which may require hiring outside the organization. Experts can be a critical asset in persuading
the regulator about the consumer perspective.
As an example, during nonprofit health plan and hospital conversion hearings, in most states
the regulator’s decision to grant permission to convert to a for-profit corporation is dependent
in part on detailed financial estimates of the company’s value. Such valuations are extremely
expensive. The applicant is usually required to submit a valuation with its request for conversion.
Large corporations have the necessary funds to pay for this financial assessment. But without
a financial expert to review the valuation from the consumer perspective, the decision-maker
is left with a one-sided record. Allowing the agency to provide reimbursements for experts
creates a more robust record with which to educate the decision-maker.

Fees
“(d) Fees awarded pursuant to this section may not exceed three hundred fifty thousand dollars
($350,000) each fiscal year.
(e) The fees awarded pursuant to this section shall be considered costs and expenses
pursuant to Section 1356 and shall be paid from the assessment made under that section.
Notwithstanding the provisions of this subdivision, the amount of the assessment shall not be
increased to pay the fees awarded under this section.”13
An essential decision is how to fund the program. There are a number of different options.
Some will be more politically contentious then others, but you will have to weigh the pros
and cons for each option to determine which will work best in your situation. The question of
whether or not to place a cap on compensation may be based on the local politics in your state,
on the size of the funding source, or both.
The DMHC funds the Consumer Participation Program through a general assessment that is
made on every health plan licensed by the DMHC. This assessment was not created and is not
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intended to be used solely for the Consumer Participation Program, but rather is included as
part of the administrative overheard costs that the DMHC incurs while regulating the licensed
entities. Note that the language clearly states that the assessment cannot be increased to pay
the consumer participation fees.
Assessments are just one way in which to fund a consumer participation program. The DMHC
assessment is a general assessment meant to pay for a variety of administrative costs. It was
in place at the time the Consumer Participation Program passed and creates an ideal situation
in which neither the regulated entity nor the state has to put out any additional money to fund
the program. The costs are spread broadly, making it less adversarial.
If this option does not work, it is possible to adopt a special assessment on a regulated group
for the specific purpose of funding a consumer participation program. This also spreads the
burden over the entire industry and will not affect the state budget. It is possible though, that
this will spark more opposition because the program is creating a new cost on the regulated
industry.
If your program is tailored to deal with administrative proceedings in which there is an industry
applicant seeking approval (such as a conversion proceeding or rate change application),
one option would be to create an application fee that funds the compensation for consumer
participation. This can be a flat fee or can be based on a percentage of the transaction size.
It can be a nonrefundable fee, regardless of participation, or it can be refunded if there is no
participant compensation is granted. This method of funding is not susceptible to state budget
fluctuations and can be seen as the cost of doing business. In addition, it is less adversarial
than requiring the applicant to pay an “award” to the participant. It focuses on the purpose of
this funding which is to create a complete administrative record, not reward the opposition. On
the downside, this type of funding will not work in regulatory proceedings in which there is no
applicant.
Another option is to fund the program through either the state or administrative agency budget.
These are much bigger funding pots and eliminate the need to require a single regulated group
to fund the program. This can be justified because the purpose of these programs is to help
the state make decisions in the public interest with a complete record. For this reason, it makes
sense that the state should provide the funding. The problem with tying these programs to
a state or agency budget is that it will be susceptible to budget cuts and increased political
pressure.
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Award Application Process
“…and procedures for seeking compensation.”9
Every consumer participation program must include instructions detailing the process by which a
person or group can seek funding for their contributions to the proceedings. There are three steps
to the DMHC application process. First, a person or organization must file a request for a finding of
eligibility to participate and seek compensation. This is the threshold step at which the intervenors
show that they represent the interest of consumers and have experience advocating on behalf of
healthcare consumers in administrative or legislative proceedings. Cal. Code Regs. title 28 §1010(c).
A finding of eligibility lasts for two years. This type of preliminary screening helps minimize duplicative
paperwork for both the agency and the petitioning organization when they wish to participate in more
than one proceeding.
The next step required by the DMHC is for the organization to seek approval to actually participate in a
particular proceeding. This step requires that the organization explain why it believes its participation
is needed in the proceeding along with an estimation of the fees for which it will seek compensation.
Cal. Code Regs. title 28 §1010(d).
The last step is the application for an award of fees at the end of a proceeding. In order to receive
an award, an organization must give a detailed, itemized accounting of the work that was performed
with all billing records. In addition, the organization must describe the ways in which it substantially
contributed to the proceeding. Objections to the fee application can be filed by any person involved in
the proceeding.
It is conceivable that a consumer participation program could be set up to provide funding before the
hearing, rather than at the end. In the past, there were programs in New York and Ontario, Canada that
provided pre-hearing funding, but both have since been repealed. The benefit to consumer groups of
up-front funding is obvious; those that do not have the necessary resources to become fully involved
in a long technical proceeding would be able to hire staff and/or consultants who could make the
adequate time commitment. These programs can be politically controversial, however, because they
fund participation that has yet to be completed. For this reason, they oftentimes contain more rigorous
procedures for applying and receiving funding along with additional protections to prevent fraud. They
also may provide for repayment mechanisms if the work is not completed or no substantial contribution
made- an administrative complexity for everyone involved.
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Reporting Requirements
“(f) The department shall report to the appropriate policy and fiscal committees of the Legislature
before March 1, 2004, and annually thereafter, the following information:
(1) The amount of reasonable advocacy and witness fees awarded each fiscal year.
(2) The individuals or organization to whom advocacy and witness fees were awarded
pursuant to this section.
(3) The orders, decisions, and regulations pursuant to which the advocacy and witness
fees were awarded.”14
A consumer participation program should include some procedure by which the administering
agency reports either to the legislature or the public on important aspects of the program. This
will maintain an adequate level of transparency and oversight.

Sunset Provision
“(g) This section shall remain in effect only until January 1, 2012, and as of that date is repealed, unless
a later enacted statute, that is enacted before January 1, 2012, deletes or extends that date.”15
Oftentimes, political realities will require you to incorporate a “sunset” provision into your bill
language, requiring legislative renewal of the program by a certain date. This creates a trial
period for the program. Prior to the sunset date, language to continue the program must be
submitted and support from legislators garnered. Building a track record of successes, including
significant contributions to improved policies that benefit consumers, will help ensure the program
continues. While sunset provisions are by no means ideal, they are not uncommon and may be a
required compromise; particularly in a state in which public participation statutes are novel.
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Appendix A
California Department of Managed Health Care
Consumer Participation Program
Regulations Title 28 §1010
(a) Intent and Regulatory Purpose.
The purpose of this regulation is to establish the Department’s substantive and procedural
process and criteria, in accordance with section 1348.9 of the Health & Safety Code for
determining discretionary awards, if any, of reasonable advocacy and witness fees to Participants
on the basis that the Participant Represent the Interests of Consumers in a Proceeding, and
has made Substantial Contribution to the Department in its deliberations. Nothing in this article
shall be construed to prohibit any person from participating in a Proceeding if that person does
not seek compensation pursuant to this article.
(b) Definitions.
For purposes of this section, the following definitions shall apply:
(1) “Advocacy Fee” means expenses, incurred for in-house advocates or billed, by a Participant
for the services of an advocate in the proceeding. An advocate need not be an attorney.
Advocacy fees shall not exceed market rates as defined in this section.
(2) “Compensation” means payment for all or part of the amount requested by a Participant for
advocacy fees and witness fees in any proceeding relating to the adoption of any regulation or
to an order or decision, including a decision not to adopt a regulation, made by the Director.
(3) “Market Rate” means, with respect to advocacy and witness fees, the prevailing rate for
comparable services in the private sector in the Los Angeles and San Francisco Bay Areas
at the time of the Director’s decision awarding compensation to a Participant for attorney
advocates, non-attorney advocates, or experts with similar experience, skill and ability. Billing
rates shall not exceed the Market Rate.
(4) “Participant” means a person whose Request for Finding of Eligibility to Participate, filed
under subsection (c) or Petition to Participate, filed under subsection (d) below, has been
granted by the Director.
(5) “Proceeding” or “Administrative Proceeding” mean an administrative decision-making
process of the Department of Managed Health Care that results in the adoption of a regulation,
or in an order or decision of the Director that has the potential to impact a significant number of
enrollees. For purposes of this Article, order or decision made by the Director” shall include a
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decision not to adopt a regulation or take an action and shall not include resolution of individual
grievances, complaints, or cases.
(6) “Represents the Interests of Consumers” means that the person or organization has a record
of advocacy on behalf of health care consumers in administrative or legislative proceedings. A
party which represents, in whole or in part, any entity regulated by the Department shall not be
eligible for compensation.
(7) “Submit to the Director” means to send material electronically to The Director, at dmhc.
ca.gov., or, for entities that do not have access to e-mail, by mail to The Director, Department
of Managed Health Care, 980 9th Street, Suite 500, Sacramento, CA 95814.
(8) “Substantial Contribution” means that the Participant significantly assisted the Department
in its deliberations by presenting relevant issues, evidence, or arguments which were helpful,
and seriously considered, and the Participant’s involvement resulted in more relevant, credible,
and non-frivolous information being available to the Director.
(9) “Verified” means executing a statement stating that the facts contained in the Request for
Finding of Eligibility to receive an award of compensation are true and correct, to the best of
their knowledge.
(10) “Witness Fees” means expenses, incurred or billed, by a Participant for the services of an
expert witness in the proceeding. Witness fees shall not exceed market rates as defined in this
section.
(c) Request for Finding of Eligibility to Participate and Seek Compensation.
(1) A person who intends to seek an award under this article shall submit to the Director a
Request for Finding of Eligibility to Participate and Seek Compensation, giving notice that it
represents the interests of consumers and of its intent to claim compensation. The request shall
be verified, and may be submitted at any time independent of the pendency of a proceeding in
which the person seeks to participate.
(2) The request shall contain:
a. The petitioner’s name, mailing address, telephone number, and e-mail address, if any.
b. A showing that the petitioner Represents the Interests of Consumers, including a description
of its experience in advocating on behalf of health care consumers in administrative or legislative
proceedings.
c. For petitioners that are organizations, the following information about the organization:
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1. Names, addresses, and titles of the members of the organization’s governing body,
2. A description of the organization’s general purposes, size, and structure,
3. Whether the organization is a nonprofit organization, and
4. Under what statute the organization is incorporated.
(3) Within 30 days of the receipt of the Request for Finding of Eligibility to Participate, the Director
shall rule on the requestor’s eligibility to participate and to seek an award of compensation. If
the Director finds that the requestor has met the requirements for eligibility, the Director shall
grant the request. A finding of eligibility to seek compensation shall be valid in any proceeding
in which a Participant’s involvement commences within two years of the finding of eligibility so
long as the Participant still Represents the Interests of Consumers.
(4) A person found eligible to participate and seek compensation shall promptly disclose to the
Department any material changes in the information submitted in its request.
(d) Procedure for Petition to Participate.
(1) Periodically, the Director may identify regulatory proceedings in which he or she believes
consumer participation would be helpful and anticipates that fees may be awarded. Nothing
in this subsection shall be construed as limiting compensation only to those proceedings on
the Director’s list, if any. A person desiring to participate in a proceeding and seek an award of
fees under this subsection shall submit electronically to the Director a Petition to Participate, as
described in this subdivision. The request shall be submitted no later than the end of the public
comment period or the date of the first public hearing in the proceeding in which the proposed
Participant seeks to become involved, whichever is later. For orders or decisions, the request
shall be submitted within ten working days after the order or decision becomes final.
(2) The Petition to Participate shall contain the following:
a. The petitioner’s name, mailing address, telephone number, and e-mail address, if any.
b. An identification of the proceeding in which the petitioner seeks to participate.
c. A clear and concise statement of the petitioner’s interest in the proceeding explaining why
participation is needed.
d. A statement adopting or amending the information submitted in support of the request for a
determination of eligibility to participate and seek compensation, or, if there has been no prior
submission, a showing of eligibility to participate on the basis that the petitioner Represents the
Interests of Consumers as set forth in subpart c of this section.
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e. An estimate of the fees to be sought.
(3) Approval of a Petition to Participate shall not guarantee the payment of the dollar amounts
set forth in the estimate, or any amount whatever.
(4) Within 30 days of the receipt of a completed Petition to Participate, the Director shall rule
on whether the Petition to Participate shall be granted. The petition may be denied if the
Director determines that he or she elects not to award compensation to any participants in
that proceeding, or that the petition does not meet the requirements of this regulation or the
governing statute.
(5) An amended estimate shall be submitted as soon as possible when the Participant learns
that the total estimated amount substantially increases. The Director may approve or disapprove
of an amended amount.
(e) Procedure for Applying For An Award Of Fees.
(1) Following the issuance of a final regulation, order or decision by the Director in the
proceeding, a Participant who has been found to be eligible for an award of compensation may
submit within 60 days an application for an award of advocacy and witness fees. A Participant
who makes a Substantial Contribution may be eligible for full compensation.
(2) The application for an award of compensation shall be submitted electronically to the
designated departmental hearing officer and shall include:
a. A detailed, itemized description of the advocacy and witness services for which the Participant
seeks compensation;
b. Legible time and/or billing records, created contemporaneously when the work was performed,
which show the date and the exact amount of time spent on each specific task; and
c. A description of the ways in which the Participant’s involvement made a Substantial
Contribution to the proceeding as defined in subpart (b)(8), supported by specific citations
to the record, Participant’s testimony, cross-examination, arguments, briefs, letters, motions,
discovery, or any other appropriate evidence.
(3) As used in this subdivision, the phrase exact amount of time spent” refers either to quarters
(15 minutes) of an hour for attorneys, or to thirty (30) minute increments for non-attorney
advocates. The phrase each specific task,” refers to activities including, but not limited to:
a. Telephone calls or meetings/conferences, identifying the parties participating in the telephone
call, meeting or conference and the subject matter discussed;

26 Appendix A

b. Legal pleadings or research, or other research, identifying the pleading or research and the
subject matter;
c. Letters, correspondence or memoranda, identifying the parties and the subject matter; and,
d. Attendance at hearings, specifying when the hearing occurred, subject matter of the hearing
and the names of witnesses who appeared at the hearing, if any.
(4) Within 30 days after submission of the request, which will be posted on the Department’s web
site, the Department or any other person participating in the proceeding may file an objection to
the request, which must be submitted to the Department and sent to the claiming Participant.
(5) If any person participating in the proceeding questions the Market Rates or reasonableness
of any amount set forth in an application for an award of compensation, it shall disclose, in a
verified declaration in support of its memorandum, the fees and rates which it anticipates will
be, and which have been, billed or incurred for its advocates and witnesses in connection with
the proceeding.
(6) The hearing officer may request additional information or documentation from the Participant
to clarify or substantiate the claim, and, if considered necessary by the hearing officer, may
request additional memoranda, and/or audit the records and books of the Participant to the
extent necessary to verify the basis for the amount claimed in seeking the award.
(7) The hearing officer shall issue a written decision that determines whether or not the
Participant has made a substantial contribution to the proceeding; and, if so, shall determine
the amount of compensation to be paid, which may be all or part of the amount claimed. The
decision will be posted promptly on the Department’s web site and will be sent, electronically
or by mail, as appropriate, to all parties who participated in the hearing.
(8) Within 30 days after posting and sending of the decision by the hearing officer, a Participant
who is dissatisfied with that decision may appeal to the Director for review of the hearing
officer’s decision. The notice of appeal should state the relief which the Participant is seeking
and the reasons why the decision by the hearing officer should be modified or changed. The
Director may request additional briefing if the Director deems that would be helpful in reaching
a decision. The review shall be of the written record and limited to whether the hearing officer’s
decision constituted an abuse of discretion. The Director’s decision is final and there is no
further administrative remedy.
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Appendix B
California Public Utilities Code §§1801-1812 (2007)
1801. The purpose of this article is to provide compensation for reasonable advocate’s fees,
reasonable expert witness fees, and other reasonable costs to public utility customers of
participation or intervention in any proceeding of the commission.
1801.3. It is the intent of the Legislature that:
(a) The provisions of this article shall apply to all formal proceedings of the commission involving
electric, gas, water, and telephone utilities.
(b) The provisions of this article shall be administered in a manner that encourages the effective
and efficient participation of all groups that have a stake in the public utility regulation process.
(c) The process for finding eligibility for intervenor compensation be streamlined, by simplifying
the preliminary showing by an intervenor of issues, budget, and costs.
(d) Intervenors be compensated for making a substantial contribution to proceedings of the
commission, as determined by the commission in its orders and decisions.
(e) Intervenor compensation be awarded to eligible intervenors in a timely manner, within a
reasonable period after the intervenor has made the substantial contribution to a proceeding
that is the basis for the compensation award.
(f) This article shall be administered in a manner that avoids unproductive or unnecessary
participation that duplicates the participation of similar interests otherwise adequately
represented or participation that is not necessary for a fair determination of the proceeding.
1802. As used in this article:
(a) “Compensation” means payment for all or part, as determined by the commission, of
reasonable advocate’s fees, reasonable expert witness fees, and other reasonable costs of
preparation for and participation in a proceeding, and includes the fees and costs of obtaining
an award under this article and of obtaining judicial review, if any.
(b) (1) “Customer” means any of the following:
(A) A participant representing consumers, customers, or subscribers of any electrical, gas,
telephone, telegraph, or water corporation that is subject to the jurisdiction of the commission.
(B) A representative who has been authorized by a customer.
(C) A representative of a group or organization authorized pursuant to its articles of incorporation
or bylaws to represent the interests of residential customers, or to represent small commercial
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customers who receive bundled electric service from an electrical corporation.
(2) “Customer” does not include any state, federal, or local government agency, any publicly
owned public utility, or any entity that, in the commission’s opinion, was established or formed
by a local government entity for the purpose of participating in a commission proceeding.
(c) “Expert witness fees” means recorded or billed costs incurred by a customer for an expert
witness.
(d) “Other reasonable costs” means reasonable out-of-pocket expenses directly incurred by a
customer that are directly related to the contentions or recommendations made by the customer
that resulted in a substantial contribution.
(e) “Party” means any interested party, respondent public utility, or commission staff in a hearing
or proceeding.
(f) “Proceeding” means an application, complaint, or investigation, rulemaking, alternative
dispute resolution procedures in lieu of formal proceedings as may be sponsored or endorsed
by the commission, or other formal proceeding before the commission.
(g) “Significant financial hardship” means either that the customer cannot afford, without undue
hardship, to pay the costs of effective participation, including advocate’s fees, expert witness
fees, and other reasonable costs of participation, or that, in the case of a group or organization,
the economic interest of the individual members of the group or organization is small in
comparison to the costs of effective participation in the proceeding.
(h) “Small commercial customer” means any nonresidential customer with a maximum peak
demand of less than 50 kilowatts. The commission may establish rules to modify or change
the definition of “small commercial customer,” including use of criteria other than a peak
demand threshold, if the commission determines that the modification or change will promote
participation in proceedings at the commission by organizations representing small businesses,
without incorporating large commercial and industrial customers.
(i) “Substantial contribution” means that, in the judgment of the commission, the customer’s
presentation has substantially assisted the commission in the making of its order or decision
because the order or decision has adopted in whole or in part one or more factual contentions,
legal contentions, or specific policy or procedural recommendations presented by the customer.
Where the customer’s participation has resulted in a substantial contribution, even if the decision
adopts that customer’s contention or recommendations only in part, the commission may award
the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and
other reasonable costs incurred by the customer in preparing or presenting that contention or
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recommendation.
1802.3. A representative of a group representing the interests of small commercial customers
who receive bundled electric service from an electrical corporation shall not be eligible for an
award of compensation pursuant to this article if the representative has a conflict arising from
prior representation before the commission. This conflict may not be waived.
1802.5. Participation by a customer that materially supplements, complements, or contributes
to the presentation of another party, including the commission staff, may be fully eligible for
compensation if the participation makes a substantial contribution to a commission order or
decision, consistent with Section 1801.3.
1803. The commission shall award reasonable advocate’s fees, reasonable expert witness fees,
and other reasonable costs of preparation for and participation in a hearing or proceeding to any
customer who complies with Section 1804 and satisfies both of the following requirements:
(a) The customer’s presentation makes a substantial contribution to the adoption, in whole or
in part, of the commission’s order or decision.
(b) Participation or intervention without an award of fees or costs imposes a significant financial
hardship.
1804. (a) (1) A customer who intends to seek an award under this article shall, within 30 days
after the prehearing conference is held, file and serve on all parties to the proceeding a notice of
intent to claim compensation. In cases where no prehearing conference is scheduled or where
the commission anticipates that the proceeding will take less than 30 days, the commission
may determine the procedure to be used in filing these requests. In cases where the schedule
would not reasonably allow parties to identify issues within the timeframe set forth above, or
where new issues emerge subsequent to the time set for filing, the commission may determine
an appropriate procedure for accepting new or revised notices of intent.
(2) (A) The notice of intent to claim compensation shall include both of the following:
(i) A statement of the nature and extent of the customer’s planned participation in the proceeding
as far as it is possible to set it out when the notice of intent is filed.
(ii) An itemized estimate of the compensation that the customer expects to request, given the
likely duration of the proceeding as it appears at the time.
(B) The notice of intent may also include a showing by the customer that participation in the
hearing or proceeding would pose a significant financial hardship. Alternatively, such a showing
shall be included in the request submitted pursuant to subdivision (c).
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(C) Within 15 days after service of the notice of intent to claim compensation, the administrative
law judge may direct the staff, and may permit any other interested party, to file a statement
responding to the notice.
(b)(1) If the customer’s showing of significant financial hardship was included in the notice
filed pursuant to subdivision (a), the administrative law judge, in consultation with the assigned
commissioner, shall issue within 30 days thereafter a preliminary ruling addressing whether
the customer will be eligible for an award of compensation. The ruling shall address whether
a showing of significant financial hardship has been made. A finding of significant financial
hardship shall create a rebuttable presumption of eligibility for compensation in other commission
proceedings commencing within one year of the date of that finding.
(2) The administrative law judge may, in any event, issue a ruling addressing issues raised by
the notice of intent to claim compensation. The ruling may point out similar positions, areas of
potential duplication in showings, unrealistic expectation for compensation, and any other matter
that may affect the customer’s ultimate claim for compensation. Failure of the ruling to point out
similar positions or potential duplication or any other potential impact on the ultimate claim for
compensation shall not imply approval of any claim for compensation. A finding of significant
financial hardship in no way ensures compensation. Similarly, the failure of the customer to
identify a specific issue in the notice of intent or to precisely estimate potential compensation
shall not preclude an award of reasonable compensation if a substantial contribution is made.
(c) Following issuance of a final order or decision by the commission in the hearing or
proceeding, a customer who has been found, pursuant to subdivision (b), to be eligible for
an award of compensation may file within 60 days a request for an award. The request shall
include at a minimum a detailed description of services and expenditures and a description
of the customer’s substantial contribution to the hearing or proceeding. Within 30 days after
service of the request, the commission staff may file, and any other party may file, a response
to the request.
(d) The commission may audit the records and books of the customer to the extent necessary
to verify the basis for the award. The commission shall preserve the confidentiality of the
customer’s records in making its audit. Within 20 days after completion of the audit, if any, the
commission shall direct that an audit report shall be prepared and filed. Any other party may file
a response to the audit report within 20 days thereafter.
(e) Within 75 days after the filing of a request for compensation pursuant to subdivision (c),
or within 50 days after the filing of an audit report, whichever occurs later, the commission
shall issue a decision that determines whether or not the customer has made a substantial
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contribution to the final order or decision in the hearing or proceeding. If the commission finds
that the customer requesting compensation has made a substantial contribution, the commission
shall describe this substantial contribution and shall determine the amount of compensation to
be paid pursuant to Section1806.
1806. The computation of compensation awarded pursuant to Section 1804 shall take into
consideration the market rates paid to persons of comparable training and experience who offer
similar services. The compensation awarded may not, in any case, exceed the comparable
market rate for services paid by the commission or the public utility, whichever is greater, to
persons of comparable training and experience who are offering similar services.
1807. Any award made under this article shall be paid by the public utility which is the subject of
the hearing, investigation, or proceeding, as determined by the commission, within 30 days.
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Appendix C
California Insurance Code §1861.10 (2007)
Consumer Participation.
(a) Any person may initiate or intervene in any proceeding permitted or established pursuant
to this chapter, challenge any action of the commissioner under this article, and enforce any
provision of this article.
(b) The commissioner or a court shall award reasonable advocacy and witness fees and
expenses to any person who demonstrates that (1) the person represents the interests of
consumers, and, (2) that he or she has made a substantial contribution to the adoption of any
order, regulation or decision by the commissioner or a court. Where such advocacy occurs in
response to a rate application, the award shall be paid by the applicant.
(c) (1) The commissioner shall require every insurer to enclose notices in every policy or
renewal premium bill informing policyholders of the opportunity to join an independant, nonprofit corporation which shall advocate the interests of insurance consumers in any forum. This
organization shall be established by an interim board of public members designated by the
commissioner and operated by individuals who are democratically elected from its membership.
The corporation shall proportionately reimburse insurers for any additional costs incurred by
insertion of the enclosure, except no postage shall be charged for any enclosure weighing
less than 1/3 of an ounce. (2) The commissioner shall by regulation determine the content
of the enclosures and other procedures necessary for implementation of this provision. The
legislature shall make no appropriation for this subdivision.
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